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PART I 

INTRODUCTORY 


I 

INTRODUCTORY 

1. The East India Company and the Conquest of India 

Administration followed Conquest British ad- 
'mmistration m India began with the British conquest 
of India When the British people started acquiring 
territory m this country, they had also to make arrange- 
ments for its preservation and governance An adminis- 
trative system under British mitiative and control has 
thus developed in India durmg the last 170 years It is 
a comparatively recent episode m the pages of Indian 
history^ 

Establishment of the Company It must be remem- 
bered that the Kmg and Parliament of England had not 
deliberately planned the invasion of Hmdustan and sent 
out military and naval expeditions for that purpose 
Curiously enough, the Indian empire was acquired for 
Britam by a body which was intended to be merely a 
commercial concern, and which had at its inception no 
military ambitions or aptitude whatever 

During the sixteenth century, European nations like 
Portugal, Spam, Holland and France had opened up 
trade with the East and found it to be very lucrative. 
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However, the long journey across the seas to the Asiatic 
continent was full of grave peril England was rather 
late in entering this field of commercial adventure, but 
a number of enterprising capitahsts and merchants 
formed the East India Company m 1600, and Queen 
Ehzabeth, by a special charter, conferred upon this body 
the monopoly of trade m eastern waters 

Its Trade and ‘ Factories ’ in India In the course 
of their tradmg voyages the Company’s ships reached 
the shores of India, which was then reputed for its great 
wealth and splendour Enghsh merchants soon estab- 
lished busmess relations with the Indian commercial com- 
mumties, and set up a flourishmg export and import trade 
with Em’opean countries. Them ‘ factories ’ or busmess 
centres came into existence in different parts of India. 
Durmg the seventeenth century, the mighty Mogul 
emperors were rulmg over Hindustan in the fullness of 
them authority and glory The East India Company was 
often able to secure valuable concessions and privileges 
from these monaichs The civic protection of the Mogul 
state extended to this foreign corporation as it did to all 
other citizens The busmess of the Company was of an 
entirely peaceful nature, and many of its officeis made 
personal contacts with eminent noblemen, princes, and 
even the emperors 

The Company acquires India After the death of 
Aurangzeb m 1707 the Mogul' empire fell mto decay, and 
' with the weakening of its sovereign authority there arose 
a general scramble for power and supremacy throughout 
the country In this state of political confusion, the East 
India Company was involved m the vortex of Indian 
politics It began to enlist armies, fight wars and con- 
quer territory During the course of a century, from 
the battle of Plassey m 1757 to the suppression of the 
Indian Revolt in 1858, the whole of India came mto the 
possession of the East India Company 

Parliamentary Legislation However, the Com- 
pany, itself was not a sovereign body Legally, the 
territory which it acqumed was acqumed for the British 
Government The Company was a private shareholders’ 
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concern, and its very existence depended upon the will 
of the Crown and Parliament of Britam The primary 
object of its creation was trade, and its constitution and 
equipment were appropriate for that purpose But 
when it began to undertake the responsibihties of govern- 
ance, Parhament thought it necessary to intervene 
Durmg the century of conquest it passed many Acts to 
prescribe and regulate the manner in which the 
conquered teiritory should be admmistered 

2. Parliamentary Acts, 1774-1858, and Double 
Government 

Regulating Act The earliest of these measures was 
the famous Regulatmg Act which was passed m 1774 
It took the first steps m settmg up a unified system of 
admimstration for the whole of India The Governor 
of Bengal, m addition to his own duties as the head of 
a presidency, was appomted Governor-General of all the 
Indian dommions of the Company He was given power 
to superintend, direct and control the Governments of 
Bombay, and Madras and of any other provinces that 
might subsequently be formed An Executive Council 
was created to assist him m the performance of his duties 
The Governor-General-in-Council was empowered to 
make regulations or laws for all the territories of the 
Company A Supreme Court of Judicature, independ- 
ent of the executive, was estabhshed at Calcutta In 
spite of its many defects and madequacies, the Regulat- 
ing Act can be said to have provided the main skeleton 
of the present Indian Government 

Pitt’s India Act^ Ten years later came Pitt’s India 
Act Events during this mterval convmced Parhament 
that a much stricter and much more continuous supervi- 
sion over the- Company’s management of Indian affairs 
was absolutely essential It therefore created a Board of 
Control in 1784 It was to be a regular department of, 
state and had to function from day to day The Board 
was mvested -with full powers of supermtendence, direc- 
tion and control over the Indian Government, and its 
position of superiority was clearly enunciated. In course 
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of time, the Board diminished mto one man only, namely 
its President, and he enjoyed the status and responsibihty 
of a Cabinet Mimster. The executive authority of 
Parhament’s representiative was thus imposed upon the 
officials of the Company This inaugurated the system 
of what is described by constitutional writers as Double 
Government Indian affairs came to be entrusted 
jointly to the East India Company and to the agent of 
Parliament. 

Act of 1813 The monopoly of Eastern trade, granted 
as a special favour and encouragement to the East India 
Company in 1600, soon became a target of severe criticism 
in England In the circumstances of the nineteenth 
century it was condemned as an offensive and intolerable 
anachronism The Act of 1813 therefore deprived the 
Company of its trading monopoly to a very great 
extent ' 

Act of 1833 The Act of 1833 not only abolished the 
trading monopoly altogether but directed that all the 
commercial activities of the Company should be stopped 
completely Henceforward, that body became a purely 
pohtical corporation charged with the duty of governing 
the Indian continent The Act introduced a highly 
centrahzed system of admimstration. It deprived the 
provinces of their law-making power, and added a 
separate Law Member to the Executive Council of the 
Governor-General. 

Act of 1858 After the East India Company had 
"begun to play the role of an empire-builder, many 
Englishmen had come to feel that it was not really com- 
petent to fulfil the duties and obhgations of an imperial 
authority A mere tradmg corporation was considered 
to be inherently inadequate for the complex require- 
ments of politics The Indian Revolt of 1857 precipitated 
the final crisis It was decided after that event that the 
Company’s mission had been fimshed and that it must 
be dissolved That was done by the Act of 1858 The 
Government of India was then directly taken over by the 
Crown and Parliament of Britain and the system of 
Double Goyernment came to an end The office of an 
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additional Secretary of State was created, and this new 
Cabinet Minister was entrusted -wath the charge of Indian 
affairs He thus took the place of the President of the 
Board of Control, which had been abolished along with 
the East India Company- 

3 The Policy of Association, 1861-1919 

Growustg Political Consciousness After the failure 
of the Indian Revolt and the assumption of direct 
authority over India by the Crown and Parliament of 
Britam, circumstances naturally changed The Indian 
people began to be gradually reconciled to their position 
of subjection and dependence The conquerors also 
desired to create an atmosphere of peace and confidence 
in the country The impact of western civilization on 
the 'Indian mmd was producmg a new self-consciousness 
and awakenmg among the educated classes In fact, a 
general intellectual unrest began to manifest itself in 
various ways The formation of the Indian National 
Congress m 1885 was an attempt to give an oiganized 
expression to this national renaissance and revival 

Beginning of a New Policy None of the Acts passed 
by Parliament prior to the year 1861 made any mention 
of the pohtical rights or status of the Indian people The 
milhons who were to be governed were ignored in the 
scheme of the Indian constitutional structure After 
1861, Parliament thought it desu-able to take cognizance 
of the fact that the Indian citizen was getting politically 
ahve and that he was demandmg his rightful place m 
the government of his country A beginmng was there- 
fore made m bringing him a. httle closer to the admmistra- 
tive machme, and m givmg him an opportumty of 
infiuencmg the official attitude to a small extent 

Its main Features The pohcy of association did not 
involve the transfer of pohtical power mto the hands of 
Indians It had nothmg to do with the introduction of 
responsible and democratic government What was 
mtended was that some kmd of contact should be 
established between the rulers and their subjects It 
was obviously necessary that even an irresponsible 
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bureaucracy should have adequate means for ascertain- 
mg the trend of popular opinion The pubhc also 
required a channel for the lawful expression of discontent 
against the actions of Government. Both these objectives 
were achieved by the formation of Legislative Councils 
which contamed a small number of non-official Indians 
At a later stage, a few high offices were also bestowed 
on them Some of the simpler aspects of Indian ad- 
ministration were thus brought within the purview of 
Indian opimon 

Acts of 1861, 1892 and 1909. It may be said that 
three important Acts were passed by Parliament in 
pursuance of the pohcy of association The Act of 1861 
introduced legislatures of the new type, with a small 
nommated non-official element in them Their powers 
were of course very hmited The Act of 1892 slightly 
mcreased the scope of their activities and allowed the 
prmciple of election in an indirect maimer The Morley- 
Mmto Reforms, embodied in the Act of 1909, earned 
the pohcy still further. The number of elected members 
was increased, though m the Central Legislative Council 
an official majority was dehberately mamtained A 
small addition was made to the powers of the Councils, 
though they still remamed merely dehberative bodies. 

Criticism of the Policy op Association. The pohcy 
of association could not satisfy the pohtical aspirations of 
India The legislatures that it created appeared ridicul- 
ous in their parhamentary garb, because they had neither 
the representative character nor the effective powers 
which are possessed by elective chambers in a parlia- 
mentary democracy Iheir privileges amounted to little 
more than an opportunity to mdulge m mconsequential 
criticism of some measures adopted by the Government 
Even this privilege could not be successfully utihzed 
because the bureaucratic Government was always able 
to command, either by executive direction or by its enoi- 
mous influence, a clear majority of votes m the Legislative 
Councils There was an air of unreahty about then pro- 
ceedmgs, and even sober-minded politicians confessed to 
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a sense of overwhelming futility in working such a poor 
sham for popular democracy. 

4. The Montagii-Chelmsford Reforms and the Begin- 
nmgs of Responsible Government, 1919-37 

The Great War Within five years of the passmg of 
the Act of 1909, the vmrld was severely shaken by a 
terrible calamity The Great War broke out in 1914, 
and almost all important countries were soon involved in 
the struggle As a member of the British Empire, India 
was called upon to fight on the side of the Alhes, and 
its response was both quick and generous All the 
resources of the nation in men, material and money were 
unliesitatmgly placed at the disposal of the British 
Government 

The Great War was described by the Allies as a sort of 
holy crusade for the preservation of the prmciples of 
hberty, justice and democracy They claimed that they 
were fightmg for the cause of human civilization and 
freedom, and mvited India to join in defence of the 
independence of smaller nations Yet, by a painful 
irony, India’s own status was that of a dependancy held 
in the powerful grip of a foreign nation The right of 
self-government was demed to its citizens The country 
which was called upon to dedicate men and money for 
the emancipation of mankmd was itself compelled to live 
in pohtical and economic bondage.. Such' an anomaly 
required immediate attention and remedy. 

Agitation for Home Rule A vigorous agitation was 
naturally started m India for the assertion of her legiti- 
mate claims to mtemal freedom, or Home Rule England 
could no longer refuse to entertain them To do so 
would have been mconsistent with her altruistic profes- 
' sions Nor could the substantial war services of India 
be lightly ignored The Indian public had been long 
insisting that the final goal of British pohcy in India 
should be clearly defined. But it reqmred the shock of 
a devastatmg war to mduce the British Parhament 
to comply with this demand. On 20 August 1917, 
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the Secretary of State for India made a momentous 
declaration on "behalf of the British Government. 

Mr Montagu’s Announcement The follo-wing import- 
ant extracts will explain the nature of the ideal as 
contemplated in the announcement ‘ The pohcy of His 
'Majesty’s Government is that of the increasmg associa- 
tion of Indians m every branch of the administration and ' 
the gradual development of self-governing institutions 
with a view to the progressive realization of responsible 
government in India as an integral part of the British 
Empire The progress m this pohcy can only be 

aclueved by successive stages The British Government 
and the Government of India must be the judges of 
the time and the measure of each advance ’ 

Its Importance To the Indian mmd this parlia- 
mentary defimtion of India’s political destiny appeared 
to be disfigured by many conditional and restrictive 
clauses However, in spite of these defects, the 
announcement was a landmark in the history of the 
British administration in India It signified a new 
constitutional era For generations together, the English- 
man had sought to provide an effective, even a paternal, 
government for the Indian people But he had not 
acquiesced in the concept of government by the Indian 
people Now for the first time it was decided that the 
Indian was to be allowed to wield pohtical power in his 
own right He was to be given an opportunity to taste 
the pleasures and responsibilities of parliamentary 
practice The formation of responsible mimstries was 
no longer ruled out as an impracticable ambition 
The Secretary of State visits India Another 
important decision was also announced at this time 
The Secretary of State for India was asked to 
pay a special visit to India and to make personal 
inquiries concerning its constitutional future Accord- 
mgly, Mr Montagu arrived in India in the winter of 1917 
and m company with the Viceroy, Lord Chelmsford, 
visited important cities to collect evidence The tangible 
result of the collaboration of these two authorities was 
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liie famous Montagu-Chelmsford (or Montford) Report 
It contained a brief historical survey of the Indian ad- 
ministrative system and the authors’ proposals for its 
xeform in the hght of the parhamentaiy announcement 
about India’s pohtical goal 

The Act of 1919. The publication of this historic 
Report was followed by the draftmg of a Bill on the 
lines suggested in it A Jomt Parhamentaiy Committee 
was appointed to discuss its clauses m detail With the 
alterations made by the Comrmttee, the Bill was again 
placed before Parliament and was finally passed as an 
Act m 1919 The new scheme actually began working 
in the begmmng of 1921 

A Transitional Measure This Act was an attempt 
to implement the promise contamed m the declaration 
of 20 August 1917 It was essentially a measure which 
created, and served the needs of, a transitional period 
The purely bureaucratic system was to be modified but 
not to be wholly abohshed The prmciple of pohtical 
responsibihty was to be defimtely introduced, but the 
extent and the scope of its action were to be hnuted 
The Montford reforms were the first mstalment of self- 
government The changes brought about by them in- 
evitably lesulted in the formation of a hybrid structure 
An irresponsible executive was partially placed at the 
mercy of a popular legislature Bureaucracy and demo- 
cracy were strangely mixed up and closely associated 
with each other It was an unnatural juxtaposition of 
contraries which was bound to produce friction and 
conflict 

Central and Provincial Subjects There were three 
mam concepts bn which the new scheme was based 
Fust, the central and provincial spheres were demarcated 
and distinguished from each other with greater clarity 
and precision This was not done directly by any clause 
of the Act but by the Devolution Rules made under it 
A larger measure of independence was granted to the 
provinces The hst of central subjects contained items 
which required umformity of pohcy and control through- 
out India The hst of provmcial subjects contained 



10 Introduction to Indian Administration 

items m which freedom and mitiative could with advant- 
age be left to local authorities The concurrent jurisdic- 
tion of the Central Government was however retained m 
those subjects, and therefore the provincial sphere was 
not exclusive or independent. 

Dyarchy in the Provinces Secondly, the province 
was considered to be the most suitable umt for beginnmg 
the experiment of self-government The provincial sub- 
jects were divided mto two groups The Reserved half 
was to be administered by an irremovable Executive 
Council as before. But tl^e Transferred half was given 
for management to a new class of ojBficials called Mmisters. 
They were selected by the Governor from among the 
elected members of the provmcial Legislative Council and 
were made fuUy responsible to that chamber for their 
actions and pohcy The Legislative Councils themselves 
were greatly enlarged m size and were provided with a 
substantial majority of elected members The franchise 
for their election was considerably lowered A part of 
the provmcial budget was placed under their control 

The Central Legislature Improved Thirdly, , an 
attempt was made to give a more effective voice to 
the pubhc m the conduct of the Central Government, 
though no element of responsibihty was introduced in 
this sphere The number of Indians in the Executive 
Council was increased to three The central legislature 
was also constituted on a more democratic basis.. It 
was given the bicameral shape The upper house was 
indeed extremely oligarchical m character and retrograde 
m its outlook But the lower house was expected to be 
moie representative of Indian pohtical talent A wider 
franchise was prescribed for its election A part of the 
central budget was made subject to its vote — an important 
innovation The Legislative Assembly was given many 
opportunities to expose and criticize the attitude of the 
central executive 

5. Events leading to the Act of 1935 

The Reforms Denounced The Montford Reforms 
were denounced by nationalist opinion in India as being 
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inadequate, unsatisfactory and disappointing Even the 
first Legislative Assembly, which was composed entirely 
of Moderates and Liheials,^ passed a resolution as early 
as September 1921 demandmg an immediate revision of 
the new constitution. Three years later, the Assembly 
led by the Swaraj Party passed an important resolution 
urgin g the Government to convene a Round Table Con- 
ference of Indians and Enghshmen to formulate a scheme 
of responsible government for India. 

The Muddiman- Committee The Government then 
appomted a committee under the presidency of Sir 
Alexander Muddiman to inquire into the working of the 
Montford Reforms Its report was not unanimous The 
minority was composed of influential Indians who had 
actually worked the reforms and could therefore speak 
from personal experience about them In a valuable 
minute of dissent they pomted out the defects inherent 
m the mechanism of dyarchy and imequivocaUy con- 
demned the whole scheme On the other hand, the 
majority, which mcluded Government ofiicials, made 
certam mmor suggestions for improvmg the working of 
the system The Government tabled a resolution m the 
Assembly for the consideration of these suggestions, but .. 
an opposition amendment, reiterating the necessity of 
holdmg a Round Table Conference, was carried against 
the Govemment.- 

The Simon Commission and its Boycott The Act 
of 1919 had provided for the appomtment of a Statutory 
Commission at the end of ten years after it was passed 
The Commission was intended to make mquiries mto the 
system of government, the growth of education, and the 
growth of responsible institutions in India, and to recom- 
mend an extension, modification, or restriction of ^ 
responsible government Ordmarily, it would have been 
appomted round about the year 1930 But, m response 
to the Indian agitation. His Majesty’s Government 
decided to anticipate that date In November 1927 they 
made the announcement that a Statutory Comniission 

1 The Indian National Congress had boycotted the elections. 
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under the presidency of Sir John Simon would be 
immediately sent out to India Unfortunately, not a 
single Indian was included in the personnel of a Com- 
mission which was specially asked to investigate mto and 
to sit in judgement upon the political aptitudes, achieve- 
ments and aspirations of India This exclusion was 
humiliating to Indian self-respect and was keenly re- 
sented The Simon Commission was boycotted even by 
the Indian Liberals, Its Report, which was published 
in 1930, was received with a choius of condemnation 
The Civil Disobedience Movement In the meantime, 
there was a change of government in England The 
Labour Party, which had frequently professed sympathy 
with Indian ambitions, was established in office d not 
in power The new Ministry soon decided that a Round 
Table Conference should be convened to discuss the 
constitutional future of India, and Indian leaders were 
invited to participate m its deliberations However, this 
decision did not convey the clear assurance that the 
ultimate object of Parhament was to confer Domuiion 
Status on India Indians were ardently lookmg forward 
to a declaration of this kind, and its omission from the 
announcement about the Round Table Conference was 
construed as an insult to the nation The Indian National 
Congress declined to take part m the proceedmgs of the 
Conference and launched the Civil Disobedience move- 
ment in right earnest Thousands of Indians, both men 
and women, intentionally broke certain laws and thus 
courted arrest and imprisonment. The country at last 
came to be governed by a series of ordinances 
The Gandhi-Irwin Pact and Second R T C The first 
Round Table Conference was opened in London by King 
George V m the second week of November 1930 Its 
deliberations lasted for ten weeks After it had dis- 
persed, a vigorous effort was made m India to brmg 
about a reconciliation and truce between the Govern- 
ment and the Indian National Congress Lord Irwm, 
the Viceroy, held prolonged conversations with Mahatma 
Gandhi, and a settlement satisfactory to both parties was 
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xiltimately arrived at Mahatma Gandhi later on pro- 
ceeded to England to attend the second Round Table 
Conference which was convened towards the end of 1931 
But, during this interval, the Labour Party was disrupted 
and had gone out of office, and a National Government, 
which was predominantly Conservative in character and 
was not particularly enthusiastic about accelerating 
India’s pohtical advance, was estabhshed in England. 
There was also another very disquietmg factor The 
differences between Hindus and Muslims appeared to be 
quite irreconcilable The second Round Table Conference 
therefore ended inconclusively The communal question 
was referred to the arbitiation of the Prime Minister 
The Communal Award and the Poona Pact After 
the return of Mahatma Gandhi from England at the 
beginning of 1932, the Civil Disobedience movement was 
revived, and the leader and a number of others were 
sent to jail The Prime Mimster’s award on the com- 
munal question was pubhshed a few months later, and 
the world was staggered by the announcement that 
Mahatma Gandhi had decided to fast unto death as a 
protest against some of the clauses of the award which 
referred to what are described as ,the Scheduled Castes 
(or Harqans) of the Hmdu community Hurried conver- 
sations and negotiations were held iDehind prison bars, 
and ultimately an agreernent was reached It was 
embodied in what has been since known as the Poona 
Pact. Tlie Communal Award was modified accordingly 
and the historic fast came to a happy end 
The Act of 1935 Late in 1932, the third Round Table 
Conference was convened in London and it formulated 
its recommendations before dispersing at the end of 
1932 They were considered by His Majesty’s Govern- 
ment, and in March 1933 the latter pubhshed a While 
Paper contaimng their own proposals These were con- 
sideied by a Joint Committee of both the Houses of 
Parliament in consultation with a few Indians nominated 
by the Government After the publication of that Com- 
mittee’s repoit a Bill was introduced in Parliament and 
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it was finally passed as an Act in August 1935 The new 
constitution, as embodied in the Act, was partially 
maugurated on 1 April 1937 

6. The Two Branches of Indian Administration 

Necessary Dualsem: Unlike most of the pre-British 
conquerors of India, the British people did not abandon 
their own country and permanently settle in the land of 
their conquest The Mussahnan invaders of India, for 
instance, made India their home even -though they 
originally belonged to Central Asia To the British 
people, on the other hand, Great Britam is the vital centre 
of ^ imperial activity, that little island is the pomt of 
convergence of a vast empire The British rule over 
India from Britam, and the Indian administrative struc- 
ture has therefore to be based on two distinct entities 
One IS the country which is governed and the other is the 
nation which governs it The two stand apart from each 
other The distance between them is not only pohtical 
and racial but it is also geographical. 

Two KINDS OF Authority The ultimate authority is 
natuially exercised by the sovereign people from their 
island homev They appomt an agent in England, called 
the Secretary of State for India, to function on their 
behalf and to keep in the closest touch with them In 
this agent are vested the supreme powers of supervision 
over the Indian officials He reflects the opmions and 
moods of the British demos On the other hand, the 
work of actually governmg the conquered territory is 
entrusted to a body of officers who have to work and 
live m India itself They are the men on the spot who 
aie in direct contact with the subject population 

Two Branches of Adiuinistration The Indian ad- 
mimstrative machine is therefore divided into two 
branches One operates m India, and is of course much 
the bigger in bulk and extent It is composed of the 
Government of India and the Provincial Governments. 
Tlie other operates in England and selves as the mstru- 
ment for enforcmg the voll of the sovereign It consists 
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of the Secretary of State, his Advisers, and their estab- 
lishment known as the India Office. In the interests of 
clarity, it is best to make an independent study of each 
branch and also of their mutual relations, and this method 
as adopted m the followmg pages 



PART n 

INDIAN ADMINISTRATION IN ENGLAND 

OR 

THE ‘HOME’ GOVERNMENT 
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II 

THE SECRETARY OF STATE FOR INDIA 

1. Qualifications and Appointment 

Creation of the Office The East India Company 
was abolished in 1858 Control over Indian administra- 
tion was vested thereafter in the Crown and Parliament 
of Britain For the adequate and efficient fulfilment of 
those responsibilities, a new post of a principal Secretary 
of State was created To him were transferred all the 
duties and functions that were formerly performed by 
the Court of Directois and the Board of Control Like 
all Biitish Mimsters, the Secretary of State for India is 
a representative and a servant of Parliament Through 
him are exercised the sovereign powers of that supreme 
body 

He must be a Member of Parliament The Secretary 
of State must be a member of Parliament, sitting either 
in the House of Commons or m the House of Lords 
On veiy lare occasions it may happen that he is nomi- 
nated to office when he is not a member of either House. 
But it IS distinctly laid down that within six months of 
such a nomination he must find a seat for himself in 
the legislature Tins may be done in two ways A 
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s 5 Tnpathetic and obliging friend may purposely resign 
his own seat in the House of Commons and the Secretary 
of State may then successfully contest that vacancy 
Or he may be created a peer and elevated to the House 
of Lords 

He is also in the Cabinet. The Secretary of State 
IS not only a member of Parhament but is also given a 
place in its inner council, which is known as the Cabinet 
Membership of the Cabinet is an exalted pohtical status 
Its attainment necessarily imphes the possessiqn of 
several outstanding quahties ^All governmental powers 
m the British demociacy aie concentrated in the 
Cabinet It js an assembly of some of the most enunent, 
intelligent and populai political leaders in the coimtry 
They belong to the same party and are bound to each 
other by an affimty of opimons and principles The 
Cabmet can aptly be described as the pnmum mobile 
of the British constitutional machme 

His Qualifications The fact that the Secretary of 
State for India is one of the foremost constituents of 
the British Cabinet is therefore sigmficant It automa- 
tically prescribes the quahties which the holder of that 
post IS expected to possess He should have considera- 
ble reputation and influence m the pubhc life of Britain 
He should be closely associated with a political party 
and promment in its counsels and leadership It is not 
necessary that he should have acquired first-hand 
knowledge of India and its problems He is not sup- 
posed to have made a personal study of the history and 
geography of India or of its pohtical and economic 
conditions before he assufnes office His general intel- 
lectual traimng and the assistance of experienced 
permanent officials are expected to give him a proper 
perspective in the performance of his duties 

His Appointment. The distribution of portfohos 
among members of the Cabinet is effected prmcipally 
on the mitiative of the leader of the party in power It 
IS usually done in consultation with the impoitant party 
lummaries The maximum of efficiency is aimed at in 
selecting different mdividuals for different tasks The 

2 
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choice of the Secretary of State for India can he said 
to be made chiefly by the Prime Munster, after an 
exchange of views with his prominent associates 

2. The Kesponsibility to the Cabinet 

Previous Consultation with Colleagues. Like all 
Mimsters m the Cabmet, the Secretary of State is 
responsible, in the first instance, to his immediate col- 
leagues He must keep them adequately informed of 
all new lines of action that he may propose to adopt 
in his department The wider aspects of his pohcy must 
be fully explained to them and discussed with them. 
Their assent and support are required for<aIl important 
innovations. No decision can be announced as 'the 
decision of His Majesty’s Government unless agreement 
has been previously reached about it among the majority 
of the Cabmet Then only does it become the collective 
responsibility of the whole umt 

Differences within the Cabinet The Cabinet exists 
and functions as an indivisible entity . Its members 
usually profess the same pohtical faith and owe alle- 
giance to the same pohtical party They are heirs to a 
common legacy of traditions and philosophy Disagree- 
ment between them would therefore pertam rather to 
details and degrees than to fundamental principles 
However, sometimes the unexpected may happen. 
Serious differences may arise between the Prime Minis- 
ter and any one of his colleagues or between one Mmister 
and the rest of the Cabinet In 1923, for instance, 
Mr Montagu mcurred the jntense displeasure of his 
chief, Mr Lloyd George. As recently as 1935, the repu- 
diation by the Cabmet of the Hoare-Laval Pact was 
equivalent to a condemnation of the Foreign Secretary, 
Sir Samuel Hoaie 

Their Consequences In such exceptional cases, the 
only honourable course for a dissentmg member is to 
resign his office He must obviously part company with 
pohtical comrades when he has ceased to beheve m their 
politics Both Mr Montagu and Sir Samuel Hoare, m 
the examples quoted above, tendered resignations of 
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their ministerial office as soon as a grave divergence was 
discovered Between them and their colleagues For the 
same reason Mr Anthony Eden resigned the post of 
Foreign Secretary in 1938 The Prune Minister and 
other members of the Cabmet can compel an intractable 
compamon to make his immediate exit from the official 
fold^ No violently discordant element can be tolerated 
in the innermost council of the State 

r 

3 Responsibility to^ Parliament 

Subordination to Parliament As has been stated 
befoie, the relations of the Secretary of State with 
Parliament are those of servant with master He is 
essentially the mterpreter of the parhamentary will and 
the mstrument of its authority His obedience to that 
body is absolute and complete He contmues to be m 
office only so long as Parliament desires that he should 
be Even a faint mdication of Parhament’s disapproval 
of his conduct is sufficient to precipitate his downfall. 
Any member of that chamber can put questions to him. 
He must supply all information and give satisfactory 
explanations His actions 'can be subjected to the most 
searchmg criticism In the last resort, he is hable to 
dismissal by a vote of the legislature 

Tenure of Office In accordance with British parha- 
mentary practice, the Secretary of State for India, as a 
member of the Cabmet, comes mto office with his party 
and goes out with it The Cabmet works on the prmciple 
of ]omt responsibihty It remains m power only so long 
as it enjoys the confidence of Parhament. There can be 
no fixity of tenure under such a system The life of 
Parhament is prescribed to be five years, unless it is dis- 
solved earher So the maximum period o!f office that 
the Secretary of State can enjoy at a stretch is five years. 
In actual practice it is found to be much less because it is 
determmed by the exigencies of British pohtics 

4. The Under-Secretaries and the India Office 

Two Assistants to the Secretary of State The 
Secretary of State for India, hke other Cabmet^ Mmisters, 
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is helped m his work by two assistants who are known as 
Under-Secretaries They are highly placed officials, but 
their constitutional position and equipment differ funda- 
mentally. One fills a political, the other a bureaucratic 
lole The purposes they serve are not identical but 
complementary. 

The Parliamentary Under-Secretary. In qualffica- 
tions and status, the Parhamentary Under-Seci etary is a 
mmiature of his master and chief The Parhamentary 
Under-Secretary must^ be a member of Parliament. 
Whenever possible, he is selected from that House of 
which the Secretary of State is not a member. He has 
to expound the pohcy and actions of the Government on 
the floor of the Legislature and to do all such work as 
may be assigned to him by the Secretary of State He 
forms part of the Mimstry, though not of the Cabinet, 
and has to accept or to relinquish office accordmg as his 
party decides and directs In fact, the Parhamentary 
Undei -Secretaryship is often held by able and ambitious 
juniors It frequently serves as a stepping-stone to 
higher office 

The Permanent Under-Secretary The Permanent 
Under-Secretary belongs t6 a different category He is 
not a politician and is debarred from being a member of 
Parhament He is an official of the Civil Service and is 
guaranteed fixity of tenure durmg good behaviour. At 
the end of a long and distmguished service in his depart- 
ment, he is selected to be its executive head He controls 
all the secretariat staff and looks to the safety and orderly 
arrangement of the papers and documents in his charge. 
The happemngs in his administrative sphere are 
mtimately known to him His information about India 
must be compiehensive, up-to-date, and readily 
available 

His Usefulness^ The Secretary of State is an intel- 
hgent but an ignorant stranger to his department He is 
an ever-changing factor in the governmental picture 
His period of office is precarious Under such circum- 
stances, the continuity and the length of service of the 
Permanent Under-Secretary are of inestimable advantage 
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He becomes an encyclopaedia of expert knowledge which 
the pohtical superior can consult with profit He sup- 
phes the raw material on which decisions and pohcies 
can be based The fixed and the fluctuating elements 
are thus happily combined m the structure of the 
admimstrative system. 

The India Office For carrymg on work of a purely 
routine and admimstrative nature, the Secretary of State 
is ;required to have a large ofiScial estabhshment, which 
IS known as the India Office., It comprises clerks, tsqiists, 
superintendents, accountants, etc , serving in different 
glades and situations The total number comes to about 
300, and all of them are recruited in Britain Those who 
are appointed to posts m the higher grades are selected 
as a result of the Civil Service Examination The most 
successful of these civil servants can aspire to i^ise to the 
position of the Deputy Permanent, and eventually of the 
Permanent, Under-Secietary of State Promotion to 
these high offices comes by seniority and merit It is this 
secretarial estabhshment which keeps the executive 
machinery constantly and efficiently moving, and 
maintains the continuity of departmental action 

5. Salary and Expenses 

The Natural Position The salaries and the office 
expenses of the Mimsters of a country would naturally 
be a charge on its people^ Those who receive services 
aie expected to pay for them Such a proposition would 
appear to be too seh-evident to need elucidation Yet 
the justice of this dictum was not accepted by the British 
constitutionalist m respect of the salary of the Secretary 
of State for India till as late as the Montford Reforms 

Salary charged on Indian Revenues At least after 
the abohtion of the East India Company in 1858, if not 
before, the salary and expenses of the special Cabinet 
Mimster who was entrusted with the supervision of the 
Indian Government should have automatically devolved 
upon the British public However, Parliament could 
not resist the temptation of continuing the distinction 
which had been mtroduced at the end of the eighteenth 
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century Alone of all the Ministers of the Crown, the 
Secretary of State for India was not paid from the British 
Exchequer. His salary was not directly voted by the 
House of Commons but was charged to the revenues of 
India 

Galling Discrimination. This was an application of 
the prmciples of busmess accountancy with a vengeance. 
The expenses of keepmg the Indian estate was to be 
debited to the estate itself It was argued that the 
British citizen should not be financially penahzed for 
creating an agency to supervise the adimmstration of a 
subject country Such a convement profit and„ loss 
calculation was one-sided and unjust because it com- 
pletely Ignored the gams which accrued from the 
conquest In fact it was typical of the antiquated colonial 
doctrme which looked upon a colony or a conquered 
territory merely as the private property of the mother 
country That doctrme is now discarded as being short- 
sighted and mcompatible with modem political and social 
tendencies It must be noted that the salaries of the 
Secretaries of State for the Dommions and Colomes were 
not charged to the Dommions or the Colomes but have 
been contributed by England Indians bitterly com- 
plained against the discrimmation of which they yrere 
the victims 

Lesser Opportunity for Parliamentary Control. 
The chargmg of the Secretary of State’s salary to the 
exchequer of the Government of India had another 
incidental result Parhament gets, as a matter of routine, ^ 
an opportunity of criticizing and controlling departments 
of public service m England when it is called upon to 
vote expenditure for them, mcludmg the salaries of their 
heads That was not possible in the case of the India 
Office The Indian question did not automatically come 
up before Parhament for discussion when need arose for 
voting the Secretary of State’s salary at the tune of the 
budget There was no question, indeed, about the com- 
petence of Parhament to interfere in the affairs of its 
dependency, but the normal and routine control which 
follows as a corollary of the power of holding the purse- 
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strings could not be exercised over Indian administration 
because of the iinancial independence of the Secretary 

of State ‘ 

Mh Montagu’s Action. Mr Montagu proposed the 
necessary improvement in this unseemly position By 
the Act of 1919, the salary of the Secretary of State for 
India was accepted as an obhgation of the 'British public 
and provided by it This did not mean that all the 
expenses of his establishment and office were also bemg 
incurred by the British people. They were a charge 
upon the revenues of Inffia, but the British Treasury 
made an annual grant-in-aid towards them to the extent 
of £150,000 

Change made by the Act of T935. The Act of 1935 
has proposed an mteresting change m this arrangement 
Section 280 begins by prescnbmg that the salary of the 
Secretary of State and also the expenses of his depart- 
ment, mcludmg the salaries and the remimeration of the 
staff, shall be paid out of moneys provided by Parha- 
ment But the subsequent clause of the same section 
goes on to add that there shall be charged on, and paid 
out of, the revenues of the Indian Federation, such 
periodical and other sums as may represent the Secretary 
of State’s expense lor performmg duties on behalf of the 
Federation 

The Change may be only Nominal The change thus 
introduced may therefore prove to be merely theoretical 
and verbal Till the mauguration of this new system 
India used to bear the expense of the India Office^ and 
Parhament v^as pleased to make a contribution towards 
a part of it Hereafter, Parhament will bear that burden 
but may be pleased to demand a contribution from India 
There is thus a defimte alteration m appearances But 
what really matters to India is the net amount of money 
she will be called upon to pay. If in actual practice there 
IS no substantial decrease m that burden, the only 
achievement of the Act of 1935 would seem to be to bring 
about a somersault m the constitutional position The 
Government of India, who were the recipients of a grant- 
in-aid from the British Treasury, have been transformed 
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into an authority which makes a grant to the latter But 
there is no assurance that the monetary commitments of 
India wiU he appreciably diminished 

6. Powers and Functions 

Before the Act of 1935 To the Secretary of State 
IS entrusted the duty of managmg those departments of 
the Government of India which have to fimction in 
England The Montagu-Chelmsford Report has de- 
scribed his powers as they existed when the Report was 
written^ They were extremely comprehensive m range 
and included every important item. The Act of 1919 
also stated that the Secretary of State may superintend, 
diiect and control all acts, operations and concerns which 
relate to the government or the revenues of India All 
grants of salaries, gratuities and allowances, and all other 
payments and charges, out of or on the revenues of India, 
required his sanction This power was to be exercised 
subject to the other provisions of the Act and rules made 
thereunder 

Changes made by the Act of 1935 The Act of 1935 
has introduced a new constitutional structure The 
British Indian provinces have been shaped mto autono- 
^ mous umts At a later stage, these umts and the Indian 
States are intended to be jomed in an AU-India Federa- 
tion under the British Crown. The prmciple of political 
responsibility will be introduced m the Federal Govern- 
ment to a certam extents Theoretically, this change is 
of vital importance It demands and implies not only 
relaxation of control by the Secretary of State but a 
fundamental alteration m the status of the governments 
m India. They now derive their power directly from 
the Crown of England It would no longer be correct 
to describe them as mere agents of the Secretarj’' of 
State, even though he still continues to be their official 
superior. 

An Omission in the Act Sections 278-84 of the Act 
deal with the Secretary of State, his Advisers and his 
Depai'tment They contain fah'ly elaborate provisions 
concermng several pomts In none of them, however, 
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’ is specifically embodied bis former power of superintend- 
ence, direction and control The omission seems to be 
debberate and may have some value m pure constitu- 
tional theory. It may be in accord with the elementary 
prmciples of federal pohty A federated India with its 
constituent autonomous umts cannot be allowed to 
remam subject to the daily supervision and control of 
the Secretary of State It must be emancipated from the 
intrusions of a distant superior. The Act of 1935 may 
he said to have brought about this necessary reform by 
■doing away with all reference to the powers of superin- 
tendence, directio'n and control with which the Secretary 
of State was invested by the former Acts 

Extent op the Secretary op State’s Powers How- 
ever, the practical utility of such an academic negation 
may not prove to be great, because it does not derogate 
considerably from the powers of the Secretary of State. 
Sections 14 and 54 of the Act clearly lay down that 
whenever the Governor-General or the Governor ‘ is 
required to act in his discretion or in his mdividual 
judgement, he shall be under the general control of, and 
comply with such general directions, if any, as may fiom 
time to time be given to him ’ by the Secietary of State 
and the Governor-General respectively i 

His Influence will still be Very Great A perusal 
of the Act iviU show that the number of occasions on 
which, and the purposes for which, these authorities are 
required to act in their discretion or to exercise their 
mdividual judgement is very large. No important sub- 
ject whether legislative, admmistrative or :^ancial, has 
been omitted from the apphcation of those powers 
Defence, external relations, the ICS, the Indian Pohce 
Service, the Federal Railway Authority, the Reserve 
Bank of India and the all-embracing Special Responsi- 
bilities of the Governor-General and the Governor, are 
all subject to the control and supervision of the Secretary 
of State In theory at least, even after the Act of 1935 
his views and attitude can affect the whole sphere of 
Indian pohty, if he chooses to' exercise his authority 
Present Position It must be noted that the Federa- 
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tion of India has not yet been inaugurated. Till it conies 
into existence, the Transitional Provisions of the Act of 
1935 have to apply. The constitutional changes men- 
tioned m the foregomg paragraphs have not yet taken 
effect, at least so far as the relations of the Secretary of 
State with the Central Government are concerned. 
Section 314 provides that the Governor-General-in- 
Council and the Governoi -General shall he under the 
general control of the Secretary of State, both m respect 
of matters in which he has to act in his discretion and 
also m other matters He has to comply with such parti- 
cular directions, if any, as may fromUime to time be 
given to him by that superior authority 

7. Relations with Advisers 

Unhampered Authority of the Secretary of State. 
The Secretary of State was given the assistance of a 
Council, known as the India Council, by the Act of 1858, 
and this Council was closely associated with him in the 
work of Indian governance It was essentially an 
advisory body and its opimon was not bindmg upon the 
Secretary of State except in respect of matters concern- 
ing finance and the Serwces The Act of 1935 has 
abolished the India Council and substituted m its place 
a new body called the Secretary of State’s Advisers. The 
latter began to function from April 1937 

The relations of the Secretary of State with his 
Advisers are clearly defined in the Act.. He makes their 
appointment and determmes then number within the 
prescribed limits It is entirely in his discretion whether 
to consult or not to consult with them on any matter 
He may call a meetmg of all of them, or ofs'only some 
of them, 01 may take the opimon of any one of them 
mdividually Even when their advice is sought and 
given, the Secretary of State ^is at liberty to accept or to 
reject it The views of the Advisers are bindmg only in 
legard to questions which concern the supeiior Services 
in India The authority of the Secretary of State is thus 
piactically unhampered in spite of the existence of the 
body of Advisers 
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8. Relations with the Governor-General 

The Secretary of State is distinctly Superior The 
Secretary of State is the agent of the Crown and Parlia- 
ment of Britain As such he is invested with supreme 
authority over the Indian Governments He is answer- 
able to Parhament for the mistakes and misdeeds that 
may be noticed in the operation of the department m 
his charge It is his duty to adjust the tone and manner 
of Indian governance so as to harmonize them with the 
wishes and sentiments of Parliament He is the hnk 
between the British people and the Indian bureaucracy. 
He stands higher than the highest official who rules over 
India m royal pomg[ and magmficence The Governor- 
General-m-Council is required by law to pay due 
obedience to such orders as he receives from the 
Secretary of State 

The Legal Position. Legally, therefore, the position 
IS clear In the case of a conflict between the Secretary 
of State and the Governor-General, there is no ambiguity 
on the question as to who should yield The Secretary 
of State’s decision is final. The Governor-General has 
either to accept his superior’s mandate or, m the alter- 
native, to resign his office. Theoretically, no deadlock 
can arise between the two authorities because they are 
not co-ordinate Even such an able and aggressive 
Viceroy as Lord Curzon had to bow to the relentless 
I logic of this constitutional defimtion And strangely 
enough, his resignation was destined to be provoked by 
the unyielding attitude of that very mmistry which, being 
composed of his friends and partisans, had taken the 
unprecedented step of sending him out as Viceroy for a 
second time, in recogmtion of his splendid services 

- The Practical Position However, an enunciation 
of this legal relationship does not, by itself, give an 
adequate idea of the whole picture It misses a very 
important aspect of the practical truth It leaves unsaid 
what actually and emphatically exists even m the absence 
of law or in spite of it.. Circumstances dictate their own 
conventions and codes which contribute substantially to 
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the shaping of realities They must be as fully 
understood as the letter of the law. 

The Go^^n'OR-'General is the Man on the Spot. It 
must be lemembered that the Govemor-Geneial is 
specially sent out from England to act as the head of a 
vast bureaucratic government. His selection is made 
from the same higher strata of the mtellectual and 
pohtical life of England from which the Secretary of 
State is drawn He is the man on the spot in India and 
is m dnect chaige of its huge administrative machme 
It is he who is faced with the difficulties of its working 
and wlio has to grapple mth them wath tact and fiim- 
ness The responsibility of maintammg peace and order 
and the duty of conducting the complex operations of 
government in the vast Indian empire He heavily on 
his shoulders 

The Secretary of State is Far Away On the other 
hand, the Secretary of State is separated by a long dis- 
tance fiom the actual scene of the exercise of his 
authoiity He has no personal touch with either the 
Indian official or the Indian citizen As a member of 
the Cabinet, his attention is likely to be as much'occupied 
with the problems of British pohtics as with those of 
Indian administration His constant interference with 
Ihe woik of Indian officers would be, in the graphic 
analogj^ of the Indian proverb, like driving sheep on the 
ground horn the altitude of the camel's back It would 
be physically impossible for the Secretary of State not to 
allow a certain degree of independence to the views and 
the actions of the Viceroy 

Interest of Parliament. The intensity of his control 
wiU, of com'se, vary with the intensity of the interest 
taken in Indian affairs by members of Parliament. If 
the House of Commons is very keen to know the course 
of events in India and to influence them, the Secretary 
of State will have to be particularly active and vigilant. 
If, on the other hand, the British masters choose to 
remain apathetic and uninterested, their servant natiirally 
tends not to interfere 
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Personal Equation There is also the factor of what 
IS known as the personal equation between the Secretary 
of State and the Governor-Geneial Much depends 
upon the relative strength and qualities of these men 
The more energetic and forceful of the two personahties 
will naturally carry the day Aggressive secretaries like 
Lord Morley emmciated and acted upon the doctrme that 
the Government of India was merely the agent of the 
Secretary of State On the other hand, it is easily con- 
ceivable that some brilhant and capable Viceroys have 
successfully dominated the Secretaries of State If the 
two authorities prove to be equal in gifts and influence, 
a clash may sometimes occur The Governor-General 
has then to give way f o the Secretary of State. 

Difference only qf Degree After all, the distance 
between two such very high digmtaries can only be one 
of degree It is created only for ensuring that the con- 
stitutional machine does not come to a standstill as a 
result of insm'moimtable difiiculties Otherwise the 
Secretary of State and the Governor-General are essen- 
tially co-workers and compamons, standing on the sqme 
elevated platform, but with a little variation of the levels 
The status of superior and subordinate has not that signi- 
ficance in their mutual relations which it inevitably has 
in the lower official world 

Decentralization Inevitable under Self-government 
With^ the gradual creation of an autonomous Indian 
Dommion with full and um-estricted rights of self- 
government, the Secretary of State must inevitably cease 
to be invested with that admmistrative importance and 
control which he now possesses It is even possible to 
contemplate that his office may be merged in that of the 
Secretary of State for the Domimons, whose constitu- 
tional status vis-a-vis the mother-country has been 
amplified by the Statute of Westminster. 
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THE SECRETARY OF STATE’S ADVISERS 

1. Need for Advisers 

Ignorance of the Secretary of State about Indian 
Affairs By the abolition of the East India Company 
in 1858, a long-standing connecting link between England 
and India was finally removed It left a perceptible gap 
m administrative arrangements, particularly because of 
the disappearance of the Couit of Dnectors. The newly 
cieated Secretary of State for India was not selected to 
hold his office because of his special knowledge of Indian 
affairs More often than not, he was totally ignorant 
about them He therefore required considerable assist- 
ance and guidance in the discharge of his duties 

India had no Rights of Self-Government The need 
was all the greater because this conquered country, 
unlike the Dominions, was governed from top to bottom 
by a foreign bureaucracy The people of India had not 
the slightest control over the Government of India. 
Tliey were permitted to enjoy the civic privilege Of bemg 
compelled to pay taxes and to obey laws But there 
were no representative legislatures in India to voice 
popular feelings, to enact laws, to vote expenditure, and 
to direct the admimstrative system 

A Check was required over the Bureaucracy It 
therefoie became necessary to provide some other 
effective check on the actions of Indian officers Obvi- 
ously, they could not be allowed to reign m unbridled 
authority That would have been as detrimental to the 
interests of England as to those of India. Every 
bureauciacy must be ultimately responsible to some 
superior authority Othervuse, there is great danger of 
its deteriorating into a pernicious tyranny The Secre- 
tary of State was therefore called upon to superintend 
the details and the policies of the Indian admimstration 
to a very gieat extent Every important item of 
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legislation, executive action, and finance was required 
to be submitted for his previous approval and sanction. 

2. The India Council and its Abolition 

The Council of India Created The proper per- 
formance of such an elaborate duty imposed a heavy 
xesponsibihty on the Secretary of State That superior 
parhamentary official was a curious combination of 
power and ignorance It was prudent to take the 
precaution that his final decisions were not vitiated by 
a lack of proper relation to realities Hence, the 
Council of India was formed to advise and assist him 
It was composed of persons who had to their credit 
long years of service in India, and had ample know- 
ledge and experience of Indian conditions 

Restraint on the Secretary of State There was 
another mcidental consideration of some importance 
Just as it was hazardous to leave the Indian bureaucracy 
to its own uncontrolled judgement, so alst> was it a little 
undesirable to allow the Secretary of State to have un- - 
restramed authority in an extensive admimstration 
with which he was not personally famihar His exercise 
of that authority had to be prevented from developing 
into a mild type of pohtical absolutism He was, of 
course, responsible to Parhament But that august 
body was not hkely to concern itself with his daily 
routme The India Council could perhaps be conceived 
as a Imuted constitutional restraint on his superior 
powers, without diminishing m any way his pre-eminence 
and prestige 

Its Unhealthy Composition From the Indian point 
of view, the composition of the Council was extremely 
unhealthy An assembly of the retired members of the 
Indian Services may prove to be a storehouse of valuable 
information Unfortunately, it may also represent a 
mischievous concentration of reactionary opinions and 
ideas A conservative outlook is almost an inseparable 
feature of the bureaucratic mind It worsens into 
obstinacy and intolerance if the biiieaucracy is not 
required to hve m the salutary fear of the popular wiU. 



32 JniroducUon to Indmn Administration 

Indians naluially disliked tke association of the Secretary 
of State vnth such a retrograde influence. If. by chance 
he happened to be a man of liberal ideas, the weight 
of the India Council would probably be cast in the 
opposite direction. 

Its Incompatibility with the Ideal of Seli- 
GOVERNMENT Besides, the grant of pohtical rights to 
India necessarily implies the withdrawal of British con-- 
trol over that country A self-governing India and a 
body like the India Council, with its special powers and 
veto, could not really go together. It was an incon- 
gruous combination As the status of India approximates 
more closely to the status of the Domimons, interference 
in Indian affairs by Councils and even by Secretaries of 
State from outside must cease The India Council was 
not condemned meiely because it was a worthless and 
costly superfluity which involved an avoidable , waste of 
money. Its existence was fundamentally repugnant to ^ 
the concept of political freedom which it is the keen 
aspiration of India to achieve at an early date. Indians 
urged that the total abolition of such an unwanted 
chamber was the only ’ effective measure of its re- 
form Ultimately, the Council was abohshed by the 
Act of 1935 


3. The Sccretarj*^ of State’s Advisers 

No Complete Transfer of Power to India. How- 
ever, the Act of 1935 does not contemplate the transfer 
of all control over India from the Englishman to the 
Indian. Even under its provisions many important 
matters are still subject to the control of the Secretary 
of State. The old constitutional logic therefore continues 
to persist unabated It is asserted that as long as parlia- 
mentary authority is maintained over the Indian Govern- 
ment to any extent, the Secretary of State cannot be 
entirely relieved of all his admimstiative responsibihties. 
It naturally foUows that he cannot be deprived altogether 
of the advice of ekpeits who have a personal Icnowjedge 
of Indian conditions. The India Council was dissolved 
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in deference to Indian wishes/ but a substitute was 
simultaneously created to perform its functions Appoint- 
ment of persons who are styled as Advisers to the 
Secretary of State has been prescribed by the Act of 
1935 and they have actually begun functionmg from 
April 1937. 

Constitution aot) Status of the Advisers 
Appointment The Advisers are to be appointed by 
the Secretary of State 

Number Their number is to be not less than three 
nor more than six as the Secretary of State may from 
time to tune determine A person who before the 
mauguration of provincial autonomy was a member of 
the India Council — ^that is before 1 April 1937 — ^may be 
appomted as an Adviser to hold office for such period 
less than five years as the Secretary of State may think: 
fit. Durmg the transitional period till the actual estab- 
lishment of the federation, the number of Advisers is 
'to be not less than eight and not more than twelve as m 
the case of the India Council 

Qualifications At least one half of the number of 
Advisers must be persons who have held office for at 
least ten years under the Crown m India They must 
not have last ceased to perform m India official duties 
under the Crown more than two years before the date 
of their appointment as Advisers In practice, they will 
be persons who have occupied exalted stations in the 
Indian hierarchy and have retired after a long period of 
service m varied capacities It is also ensured that their 
experience should be quite recent and fresh so that the 
standards of judgement that they adopt do not become 
out of date The Advisers are not capable of sitting or 
votmg in either House of Parliament 
Tenure The term of office of an Adviser is to be 
five years and he will not be ehgible for reappointment. 
He wfil be at hberty to resign his office at any time, and 
the Secretary of State may remove him on grounds of 
physical or mental infirmity. 

" 1 Government of India Act 1935, Section 278, Clause 8 

3 
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Salary Each Adviser gets a salary of £1,350 a year. 
If one IS domiciled in India at the tune of appointment, 
he receives an additional subsistence allowance of £600 
a year It is a welcome financial relief to Indian mem- 
bers They are required to keep two homes, one m India 
and the other in England Their expenses are naturally 
heavier than those of Englishmen hvmg in England 
Money for this expenditure on the salary and allowances 
of Advisers is provided by Parhament. It is no longer 
a burden upon Indian revenues 

Functions The Advisers have no legislative, execu- 
tive or 3 udicial functions It is their duty to advise the 
Secretary of State on any matter relatmg to India on 
which he may desire their advice The powers con- 
ferred on him with regard to the Services (Part X of 
the Act) are not exercisable by him except with the 
concurrence of his Advisers Members of the Services 
in India are therefore assured of adequate protection for 
their special rights and privileges, because they are 
entrusted to the benevolent care of senior members of 
their own fratermty. 

Status It will be m the discretion of the Secretary 
of State whether or not he consults with his Advisers 
on any matter, and if so, whether he consults with them 
collectively or with one or more of them mdmdually. 
He also decides whether to act or not to act in accord- 
ance with any advice given to him by the Advisers 
The superiority and independence of the Secretary of 
State are thus emphasized Even the corporate charac- 
ter of the Advisers is dispensed with. 

4. The Nature of their Influence 

Insignificant Powers It ivill be, easily seen that 
there is no fundamental difference between the Advisers 
and the India Council which they have supplanted. The 
basis and purpose of the two bodies is the same The 
only real power which the Advisers, hke tlieir vprede- 
cessors, can be said to possess is in regard to rules and 
regulations about the Services The Advisers are hable 
to be entirely ignoied by the Secretary of State even 
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when momentous decisions are required to be taken by 
him^ 

They Deserve to be Abolished. Thus, though the 
India Council as such has disappeared, a very substan- 
tial shadow, bearing a close resemblance to the origmal, 
will persist as its successor. All the criticism that was 
directed against the India Council also apphes to the 
new creation The latter’s veto m the matter of the 
Services is paradoxical and veifatious when pohtical 
power IS supposed to have been transferred to responsible 
Indian Mimsters, and the sooner such an anachromsm 
vanishes from the Indian constitutional picture, the 
better for India 



IV 

t 

THE HIGH COMMISSIONER FOR INDIA . 

1. Large Requirements of the Indian Government 

A Striking Feature The post of the High Commis- 
sioner for India was created for the first time by the 
Act of 1919. There is one striking peculiarity of this 
important office In the considerations which have led 
to its creatior^, pohtics and economics are closely woven 
together The High Commissioner’s duties are partly 
pohtical and partly commercial It is necessary to 
understand the full sigmficance of such an interesting 
combmation 

Commodities used by a Government The Indian 
Government, like all governments, requires a large 
number of different kinds of articles in the performance 
of their civil and military duties For example, the 
defence force of the country has to be adequately 
equipped with food and clothing, arms and ammumtion, 
tanks, warships, submarines, aeroplanes, gas masks, and 
similar types of modern mechamcal contrivances The 
construction and maintenance of big projects hke rail- 
ways, irrigation works, telegraph and telephone systems, 
broadcastmg stations, and hydrauhc power-houses, 
mvolves the utilization of an immense quantity of many 
sorts of materials Even the comparatively simpler 
routme of the admimstration of modern days can hardly 
be carried on without the constant use of stationery 
articles like pens, pencils, pins, paper, ink, erasers, type- 
writers, bicycles, motor cars and buses, steam rollers, 
electrical goods, steam engines, chemicals, medicines, 
prmtmg machinery and a hundred other important 
things 

Encouragement to National Industry How does a 
Government obtain all this mass of commodities 
Ordmarily, m a capitalistic community, the state itself 
does not directly undertake the work of industrial pro- 
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duction but purchases most of its requirements from 
private manufacturers by payment of a price A 
Government with a nationalistic outlook is keen upon 
seemg that the needs of the nation are satisfied, in a 
substantial measure, by the industry of its own people 
The vast expenditure on national purchases can be so 
orgamzed that it becomes an effective stimulus for the 
startmg of new industrial ventures in a country and for 
strengthenmg them The satisfaction of a nation’s wants 
can itself be made to constitute a vigorous impetus and 
encouragement to its producers It is particularly, 
necessary to follow this pohcy m the c'^se of a backward 
country hke India 

Need for an Enlightened Policy India is a land 
endowed with an abundance of natural resources It 
also possesses plenty of man-power These two valuable 
assets require to be intelligently organized into a pro- 
ductive combmation The results of such a umting pro- 
cess would be remarkable The economic and the moral 
fabric of the community wiU be immensely strengthened 
if the commumty’s services are requisiUoned for the 
satisfaction of the commumty’s wants No force could 
be more powerful for the mobilization of a country’s 
creative gifts and their robust consohdation than the 
collective will of its people 

Government’s Indifference. The British bureau- 
cracy which rules over India, and its British masters 
who control the Indian Government from their own 
island home, have not showed any eagerness to consider 
the subject of India’s store purchases in terms of the 
material advancement of India Orders for goods worth 
crores of rupees are being placed year after year outside 
the country Bills for their value, swollen by the profits 
of a foreign manufacturer and of a number of foreign 
middlemen, are being contmuously paid No dehberate 
attempt has been made to turn this vast expenditure mto 
an effective instrument for the mdustrial rehabihtation 
of the country Nothmg is more tragic in the lustory of 
modern India than this lapse on the part of its rulers. 
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2. The Method of Purchase 

The Proper Method of Purchase When a nation 
decides to purchase commodities from foreign countries 
what should be the guidmg prmciple m making the pur- 
chases ? Obviously, it must be to obtain the maximum 
amount of satisfaction at the mimmum cost. The choice 
of the purchaser in such instances cannot be confined 
to the produce of' a particular country It ought to be 
determined by the advantages that may be offered in the 
matter of price and delivery by different dealers. There 
will be keen competition among manufacturprs through- 
out the world to secure orders, and without sacrifice of 
quality, the purchaser will be able to accept tenders 
which will be the lowest practicable. Excessive expendi- 
ture will thus be avoided 

Indian Purchases made in London Foreign com- 
modities required for the . Indian Government are 
manufactured in Europe and America. It was therefore 
considered convenient to arrange to buy them in the 
biggest commercial centre of the world, namely, London. 
The Government naturally required an agent and a, 
representative to act on them behalf and m accordance 
Avith their instructions m that city To him could be 
sent periodic hsts of requirements, and he wa's expected 
to procure the necessary articles on the most favourable 
terms It would appear to be only in the fitness of things 
that this agent should be entirely a servant of the Indian 
Government, subject to their mandates and an instrument 
of their will 

The Secretary of State as an Agent But the 
actual practice developed differently The Secretary of 
State and his office are located in London He is the 
head of the Indian Government and is in close and 
constant touch with' their important activities and 
problems He took over the work of purveying to the 
needs of his Indian subordinates. Whenever the latter 
desired to have particular articles, they were asked to 
commumcate with the Secretary of State He under- 
took to perform all the agency functions on their behalf. 
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and to make available to them the different kmds of 
goods for which they had mdented. 

An Undesirable Combination The mstitution of 
such a system was very unfortunate from the Indian 
pomt of view The Secretary of State is the pohtical 
superior of the Government of India. His actions and 
orders cannot be questioned by the latter, who have to 
carry them out loyally and ungrudgmgly The com- 
mercial agent of the Indian authorities thus turned out 
to be a master who dictated and not a servant who 
obeyed He was not responsible to those whose money 
he had the opportumty to spend On the contrary, he 
controlled their judgement and discretion and could 
direct their expenditure into particular channels. It 
was a highly anomalous position . 

England’s Industrial Growth , It must be further 
remembered that the British conquerors of India, unlike 
their predecessors, are also great captams of industry. 
They were the pioneers of the Industrial Revolution, and 
have energetically developed their mdustrial and com- 
mercial production Now the prosperity and the very 
existence of an industry depend upon the um’estricted 
sale of the output If the mass of commodities that it 
contributes is not quickly disposed of, the whole 
mechamsm comes to a standstill It is therefore of vital 
importance to aU producmg nations that they should 
capture markets to absorb their produce 

The Growth of its Empire Britain was blessed by 
a fortunate comcidence m this respect. The develop- 
ment of its mdustry was accompamed and followed by 
the growth of its vast empire Exactly when its capacity 
to put forth a huge quantity of manufactured articles 
had reached a respectable hmit, it acquired imm ense 
areas which could serve as a lucrative field for com- 
mercial expansion England’s mastery over a richly 
endowed and thickly populated country like India was 
established at this very juncture It was inconceivable 
m those days that the people of a conquered land could 
be allowed to govern themselves, and the British 
therefore assumed control over India’s adimmstration. 
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Influence of its Industrial Magnates. The Secretary 
of State IS completely subordinate to the will of the 
^British Parhament The mdustrial and commercial 
magnates of England are strongly represented m that 
“body and naturally influence its decisions and pohcy to a 
very . great extent Nor can their attitude be purely 
dismterested and impartial. As mighty producers, they 
will vigorously seek markets for the ejqiort of their com- 
modities From the industrialist’s pomt of view, England’s 
pohtical dommation over India would offer great poten- 
tiahties for estabhshing stable markets which would 
ensure prosperity to the British manufacturer 

"Financial Loss to India The fear was often enter- 
Ttamed that India’s interests as a buyer were not safe m 
.the hands of the Secretary of State It was suspected 
that he was successfully pressed to give preference to 
British goods at higher cost even when the same quality 
was available outside Britam at lower, cost If this were 
so, it inflicted unnecessary monetary loss on India and 
imposed a dram on its wealth for the benefit of the 
conqueror The position was exasperating to the Indian 
mind 

The authorities in India, who were all Englishmen, 
would not be likely to feel the mjustice so keenly But 
even if they did, they were powerless to prevent it 
They could not question the discretion of the Secretary 
of State. The combmation of the constitutional superior 
and the commercial agent was extremely awkward. 

3. Appointment of the High Commissioner for India 

Appointment of the High Commissioner The defi- 
nition of India’s pohtical goal in August 1917 and the 
introduction of the Montford Reforms two years later 
indicated a change m the angle of vision of the Enghsh- 
man The Crewe Committee, which was appomted in 
1919 to consider plans for the reorganization of the India 
Office, recommended a bold departure from a system 
which gave rise to suspicions in the Indian mind about 
the mtentions and actions of the Secretary of State 
The self-go veimng Dominions of the British % Empire 



The High Commissioner for India 41 

< appoint their own ojSicers in London for the transaction 
of commercial and also pohtical busmess They are 
known as High Commissioners And by the Act of 1919, 
matters were set right, at least theoretically, by India 
also being allowed to appoint its own High Commissioner 

His Status The High Commissioner for India and 
his office are stationed m London He is selected by the 
Governor-General-in-Council, and his salary is paid out 
of Indian revenues. He is entirely a servant of the 
Government of India, amenable to their disciphne and 
subject to their supervision and instruction. The tenure 
of his office IS usually five years The office was 
generally held till recently by very semor and very 
highly placed members of »the Civil Service hke 
Executive Councillors of the Governor-General Now 
non-official Indians have been appointed to hold it 

Duties of the Office The High Commissioner has 
to perform aU those agency fimctions for the Govern- 
ment of India which were formerly performed by the 
Secretary of State It is his principal duty to procure 
for them and for the Provmcial Governments aU those 
articles which they requme to import from abroad He 
is expected to invite tenders for the supply of goods from 
aU the important producing countries and to secure the 
lowest competitive prices Irrespective of pohtical or 
any other kmd of pressure that may be exerted on him 
from outside, his insistence must be exclusively on 
India’s gam and India’s benefit The High Commis- 
sioner IS also entrusted with certain minor duties like 
lookmg after the welfare of Indian students who are 
piosecutmg their studies in England 

4. Practical Results 

Some Pertinent Questions How far has the primary 
purpose of the creation of the new office been fulfilled 
To what extent has the High Commissioner been able 
to safeguard India’s national mterests ’ Are all his pur- 
chases invariably confined, and allowed to be confined, 
to the cheapest markets ’ Or is he required to observe 
some kind of preferential discrimination m favour of 
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British and Empire products ? These are mevitahle 
questions. If they could he answered satisfactorily, the 
appointment of the'High Commissioner could he justified 
and welcomed on practical as well as theoretical grounds. 
Unfortimately, all the statistical and other data on which 
alone a defimte answer to all these questions can he 
based are not easily accessible to the public 

Indian Government is a Bureaucracy. It is also 
necessary to emphasize that the Government of India 
is an alien bureaucracy It does not symbolize the Indian 
people In such an undemocratic system, the rulers and 
the ruled are not really equated. In fact, they are likely 
to be in conflict with each other on ma]Or issues The 
outlook of foreign rulers cannot always be identical with 
the hopes and ambitions of those over whom they rule 
Their mterests may often prove to be mutually incom- 
patible The British bureaucracy is naturally ea^er to 
support British industry and British trade. A High 
Commissioner who is entirely its servant would hardly 
find it feasible to disregard its mchnations The exercise 
of a purely bureaucratic authority cannot possess the 
full connotation of popular control. 

Dominions are Self-Governing Matters stand differ- 
ently with the Domimons There is no artificial gulf 
separatmg their Governments from their peoples. Their 
High Commissioners staying m London have come to 
acquire a umque prestige They function not only as 
the commercial agents but, for all practical purposes, as 
the ambassadors of the Domimons in the mother country. 
They are stationed as the representatives of their people 
m the imperial capital Consultations on imperial issues 
are held through them They serve as the channel of 
commumcation between the daughter countries and the 
mother country Usually, they' are first-rate pohticians 
who have been leaders of pubhc opmion in their country 
and have occupied high mmisterial office. 

5. Changes made by the Act of 1935 

An Important Change The Act of 1935 contains an 
important clause concermng the High Commissioner 
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for India. Section 302 provides that he shall he 
appointed, and his salary and conditions of service shall 
be prescribed, by the Governor-General exercising his 
individual judgement. He has to perform such functions 
as the Governor-General may from tpne to time direct. 
The authority of the Government of India, as represent- 
ed by the Governor-General-in-Council, and as exercis- 
ed at present, is thus substituted by the authority of 
its mdividual head. 

Its Reactionary Nature The change is apparently 
insignificant, but it may prove to be very far-reaching 
m practice. It is typical of the process of neutralizing 
the grant of power by the imposition of restrictions 
which characterizes the scheme of the Act of 1935 
The declared object of that measure p to transfer 
political power to the hands of Indians ‘Therefore the 
prmciple of responsible government is to be introduced 
even at the centre And yet, though the bureaucratic 
executive councillors will be transformed mto respons- 
ible Indian Mimsters, the Indian Ministers’ political 
powers are curtailed m that the Indian High Commis- 
sioner will not be noimnated to hold office by them nor 
will he be subordmate to them mandates At the most, 
Mimsters may expect to be consulted before the 
Governor-General takes any action m the exiercise of 
his individual judgement 

In fact, India’s agent m London may not be absolutely 
beyond the direction and control of the Secretary of 
State The Governor-General, when exercising his 
individual judgement, is required to act under the 
superintendence of that supreme Parhamentary head 
The very object and purpose of creating the office of 
Indian High Commissioner may therefore stand m 
danger of being frustrated He will be far removed, 
and even sheltered, from popular control, as exercised 
by and through an elected legislature Nor can he 
acqume that imperial status and importance which the 
High Commissioners of the self-govemmg Dominions 
have been naturally able to achieve 
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PAKLIAMENT AND INDIA 

1. The Legal Position 

Sovereignty of the Crown and Parliament The 
sovereignty of the British Crown and Parhament over 
the Indian Empire was estabhshed hy right of conquest. 
In strict legal theory, there are no restrictions or 
limitations on that sovereignty. The form of the Indian 
constitution is determmed ^ by Parliament The daily 
routine of its operation is controlled by Parliament’s 
representative and servant, the Secretary of State for 
India Parliament can interfere as freely and frequently 
as it , wills in the affairs of India The pohtical, thc 
economic and even the cultural destiny of the country 
can be shaped and moulded by parliamentary command 
The British democracy expresses itself through the 
British legislature. Therefore, the authority of the 
latter is considered to be absolute and complete 

Control over East India Company Even during 
the lifetime oh the East India Company, this constitu- 
tional position was constantly asserted. The Company 
owed its very existence to a royal charter. Its powers 
were modified and extended, from tune to time, by 
further issues of similar royal or parliamentary charters. 
At a later stage, Parhament began to appomt small 
committees of mquiry to scrutinize the details of the 
Company’s activities It also passed a number of Acts 
to regulate the method of Indian governance Pitt’s 
India Act of 1784 went one step fiirther It set up 
a Board of Control over the East India Company and 
thus created a regular department in England for 
supervising the admimstration of India from day to day 
The President of this Board soon acquired the status 
of a Cabmet Mimster 

Control over the Secretary of State The Company 
was abolished in 1858 Smce then, the Secretary of 
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State has been functioning on behalf of Parhament As 
has been already explamed, he is entirely subordinate 
to the latter’s direction and wiU It is true that the 
British democracy is not much interested in the 
admmistrative problems of a distant dependency The 
indifference of the average Enghshman to happemngs 
m India is only equalled by his ignorance about 
the Indian teriitory and its people. Besides, the extent 
to which even the parhamentary masters actually dictate 
to their own subordinates has to be determined by 
considerations of practical wisdom All the same, .the 
fundamental constitutional relationship is beyond any 
doubt or dispute The British Parhament, which 
represents the British nation, can pass any legislation 
for India and can effectively control the whole machi- 
nery of its administration 

2. Relaxation of Parliamentary Control 

The Status of the Dominions However, a defini- 
tion which attributes unrestrained and absolute 
sovereignty to Parhament m aU circumstances has no 
correspondence to reality In respect of the Domimons, 
for instance, it is mapphcable and out of date, particu- 
larly smce the enactment of the Statute of Westminster 
The British Empire is described as a free association of 
equal partners and as a commonwealth of nations. 
Some of its most important constituents are fully self- 
govemmg and independent In fact, no momentous 
decision affectmg the Empire is taken by the British 
Parhament without the consent of the Domimons It 
IS therefore vorong to imagine that Parhament looks 
upon itself as an ommpotent sovereign which can claim 
and exact obedience from all its subjects across the 
seas 

India not a Dominion India has not yet been pri- 
vileged to be in the category of the Domimons The 
Indian Government is not exclusively formed by the 
Indian people nor is it controlled by them A bureau- 
cracy which IS ultimately responsible to the British 
Crown and Parhament but not to the Indian nation is 



46 Introduction to Indian Administration 

specially recruited and commissioned to rule over India 
It tlierefore follows that parhamentary authority m 
respect of Indian governance is not merely formal ar>d 
nommal It is reah Even the Act of 1919 brought 
about no derogation in either the Secretary of State’s 
or Parhament’s powers of control over the Government 
of India. It has been repeatedly emphasized by the 
British pohtician that Parhament must be the sole Judge 
of the time and of the degree of each constitutional 
advance which India may be allowed to make. 

Promise of Self-Government Yet the intentions 
of Parliament about the pohtical future of India were 
expressed m clear language m 1917 Mr Montagu’s 
famous pronouncement was made with the full concur- 
rence and on behalf of all his Cabinet colleagues It 
enunciated the ideal of responsible government for 
India, to be realized m gradual stages' The Act of 1919 
was conceived as a perceptible step towards that distant 
ideal The Act of 1935 is supposed to be leading m 
the same direction It claims to inaugurate full pro- 
vincial autonomy and also to mcorporate the dyarchical 
prmciple in the structure of the All-India federation 
whenever it is brought mto existence 

Diminution of Parliament’s PovraRs The grant of 
pohtical rights and privileges to India would necessarily 
imply the withdrawal of parhamentary control over 
In^an affairs at least to the extent of that grant If 
the transfer of power to Indians is to be genume, 
Parhament cannot simultaneously retam that very 
power m its own possession When the central and 
provincial Governments m India become completely 
subordinate to representative Indian legislatures, the 
supermtendence of a British Mmister over those Govern- 
ments will have to cease The logic of such a situation 
is simple and unimpeachable If India is permitted to 
govern itself it cannot at the same tune be governed by 
foreigners 

Recommendations in the Montford Report The 
Montagu-Chelmsford Report contamed a definite recom- 
mendation pertaining to this question. It suggested 
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ihat in respect of all matters m which responsibihty is 
entrusted to representative bodies m India, Parhament 
should be prepared to forgo the exercise of its own' 
powers That supreme body must set certain limits to 
its own authority if India’s pohtical advance is not to 
be a mere shadow. It would mean a process of self- 
effacement for Parhament from the Indian scene But 
it must be dehberately pursued, pan passn with the 
development of responsible mstitutions m India. A 
progressive increase m India’s pohtical freedom would 
have to be automatically accompamed by a correspondmg 
relaxation m Parhamentary supervision over Indian 
affairs 

The Method op Conventions However, no specific 
provision for ciutaihng the authority of Parhament or 
of the Secretary of State was mcluded m the Act of 
I 1919 Such a legal restramt is felt to be mconsistent 
with British constitutional traditions and is therefore 
repugnant to the British mmd But what was not 
affected by the letter of the law was sought to be 
achieved by the estabhshment of conventions It is 
necessary to understand the pecuharities of parha- 
mentary conventions and the manner in which they 
operate 


3. The Establishment of Conventions 

' What is a Convention ’ A convention is a dignified 
name for a custom, piactice or tradition which com- 
mands general acceptance The term has acquued 
almost a techmcal significance in the language of 
pohtical science A convention is not a law It is not 
enacted by a legislature Its, violation is not followed 
; by a judicial penalty Yet it can have the same force 
i and prestige as a law. A nation, hke an mdmdual, 

< may drift into a certam course of action and may get 
so accustomed to its routme, that it would make every 
effort to maintam what has actually become a part of 
its normal life.. Similarly, a people may voluntarily 
agree to abide by a certam code of conduct, and loyally 
carry out the agreement It could be entuely a self- 
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imposed obligation, not enforceable m law, but because 
of its invariable and general adoption, it becomes a vital 
element m social and political life. 

Example of the British Cabinet. Some of the most 
important pohtical institutions of England are not known 
to the En^sh statute book They are evolved by and 
embodied in very strong conventions and traditions 
which are too firmly rooted m the country’s life to be 
disturbed or dislocated hghtly The Cabmet system and 
responsible government of the parliamentary type have 
been the essence of British constitutional development 
durmg the last two centuries. They are the most out- 
standing contribution made by the British gemus to 
pohtical theory and practice Yet neither the Cabmet 
nor the doctrine of responsibihty wejre formulated by 
legislative enactment They are part of the unwritten 
law of the land 

As no statutory restrictions were deemed feasible 
on the Secretary of State’s powers, it was supposed 
that he would voluntarily accept limitations on his 
power Two cases were clearly distinguished m practice 
and definite action was recommended for each one of 
them after the Montagu-Chelmsford Reforms. 

Transferred Subjects The Transferred provincial 
subjects were avowedly mmisterial subjects Parhament 
had delegated all control over them to provincial legis- 
latures These latter bodies were purposely democrat- 
ized and made more representative m order that they 
should play their role properly in the scheme of res- 
ponsible government The retention of active parha- 
mentary control over these matters was therefore an 
evident incongruity. Hence, it was prescribed by a rule 
made under the Act of 1919 that in respect of Trans- 
ferred subjects the power of the Secretary of State to 
superintend and control should be strictly limited to 
the minimum It should be exercised mainly for the 
purpose of safeguardmg the admimstration of the 
central subjects and for decidmg matters in dispute 
between two provmces 
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Central and Reserved Subjects The central sub- 
jects and the Reserved provincial subjects were in a 
different category Here, the ultimate responsibihty, 
legally speakmg, was supposed to lie with Parhament. 
No relaxation of the Secretary of State’s authority was 
therefore possible by the compilation of rules But the 
spirit of the Montagu-Chelmsford Reforms could not be 
ignoied The Act of 1919 was stated to be the first 
instalment of the gift of political autonomy to India. 
It was admittedly a prelude to successive siimlar instal- 
ments, the final stage being the attainment of Dommion 
status^ In these circumstances, the control of the 
Secretary of State even m Reserved provmcial and in 
central subjects could not remam absolute and un- 
dimimshed, as it had been before. 

The Convention It was therefore recommended 
that in these subjects also there should be some dele- 
gation of financial and admmistrative authority to the 
Government of India and to the provmces The adoption 
of a defimte convention was strongly recommended for 
that purpose Accordingly, the following undertakmg 
was ofiicially given, and it has since been recognized 
as a necessary feature of the working of the Indian 
constitution If on any matter of purely Indian interest, 
the executive governments in India and the Indian 
legislatures are m agreement, the Secretary of State 
and Parhament would' not ordinarily interfere with the 
decisions arrived at in India, even if their views were 
opposed to that decision Many party leaders of Britain 
have suppoited this promise. 

4. The Fiscal Autonomy Convention 

Fiscal Questions One particular mstance of the 
operation of such a convention and the application of 
the principle of non-interference Was specifically men- 
tioned by the Jomt Parliamentary Committee which 
reported on the Bill of 1919 The behef, it said, was 
widespread that India’s fiscal pohcy was dictated from 
Whitehall and that it was mtended to benefit Britain 
at the cost of India The Committee felt that the 

4 
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entertainment of such a behef was quite undesirable 
It therefore suggested that libeity should be granted 
to the Government of India to devise the tariff pohcy 
which seemed to them to be best fitted to India’s 
needs, taking India to be an integral part of the British 
Empire 

The Convention Here also, the method of relaxmg 
parhamentary authority was to be the mstitution of a 
suitable convention and not a limitation imposed by 
law It was proposed that whenever the Indian Govern- 
ment and the Indian legislature agreed on fiscal ques- 
tions, the Secretary of State and Parliament should not 
>ordmarily interfere 

Occasion for a Precedent An important precedent 
in conformity with this recommendation was establish- 
ed only two years after the mtroduction of the Montford 
Heformsv The conclusion of the Great War was followed 
by a big trade slump and depression throughout the 
world. Industry was disorgamzed, production had to 
be curtailed, and mcomes dwindled The Government 
of India were faced with a grave financial situation 
Their annual budgets presented a series of large deficits 
and their credit had gone very low Heroic efforts had 
to be made to restore the equihbrium between mcome 
and expenditure Higher taxation and ruthless retrench- 
ment were the only effective remedies for preventmg 
an ugly deterioration in the financial stability of the 
country 

Increase in Indian Import Duties The Government 
of India were therefore constramed to propose a drastic 
increase m the rates of customs duty levied on all 
articles imported into the Indian ports. The proposal 
was sanctioned by the Indian legislature The British 
industiiahst, however, was greatly perturbed by the 
whole scheme A high tariff was bound to be protective 
in its effect, at least to a certain extent, even if the 
intention of its levy was only to obtain revenue 

A deputation of Lancashire merchants therefore 
waited upon Mr Montagu, who was then the Secretary 
of State for India, and requested him to exercise his 
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superior powers of control and veto to kill the Indian 
scheme Mr Montagu’s reply' was unambiguous and 
emphatic He did not enter into the merits of the 
question To him it was enough that the Government 
of India and the Indian legislature were agreed on the 
tariff issue He made it clear to the Lancashire deputa- 
tion that, in the hght of the recommendations of the 
Joint Parhamentary Committee, he was unable to 
mterfere in the matter of the new customs schedule 
that was proposed by the Government of India with 
the full concm’rence of their legislature 

This was the first test of the genumen^ss of Parlia- 
ment’s promise and the right precedent was unequivo- 
cally established^ Another Secretary of State, Mr Wedg- 
wood Berm, who was a member of the Labour Govern- 
ment during 1929-31, endorsed the .same pohcy But 
even such declarations could be httle more than a 
gesture of goodwill. They were marked by certain 
inherent limitations 

5. Defects of the Method of Conventions 

Difficult Conditions. It is clear that the autonomy 
conferred by the method described m the foregomg 
pages could not have any great practical value The 
convention which is intended to unlock the gates of 
India’s fiscal freedom can only operate when certain 
essential conditions are fulfilled And those conditions 
are difficult of fulfilment in the normal course of Indian 
adimmstiative routme ’ 

Relations of the Indian Government with their 
Legislature Thus, at the very outset it is declared 
mdispensable that the Government of India and the 
Indian legislature must be m agreement with each other 
Hie bare statement of such a requirement is sufficient 
to expose the inherent improbability of its satisfaction 
The Government of India is an irresponsible ahen 
bureaucracy It is di’awn from a conquermg nation and 
reflects the views and mterests of the British masters 
of India The elected Indian legislature, on the other 
hand, reflects the aspirations and the distress of a subject 
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people It serves as a veHcle for tlie expression of the 
hopes and fears, the ambitions and the restless ferment, 
of a conquered race. 

Fundamental Difference Those who are in the 
en 3 oyment of power are naturally bent on extendmg 
and perpetuating it Those who are desirous of acquir- 
ing power are equally naturally keen on disputing the 
possession of that power by the present rulers The aim 
of all pohtical agitation in India has been the attainment 
of swaraj. The relations between the bureaucratic 
executive governments in India and the elected Indian 
legislatures have not been, and are not hkely to be, 
marked by cordial harmony A convention which pre- 
supposes kgreement between two parties which are 
more hkely to oppose than to agree with each other is 
an illusion The precedent estabhshed by Mr Montagu 
was really too exceptional in 'the circumstances of its 
origin to be capable of frequent repetition 

Official and Nominated Members in the Legisla- 
ture Other difficulties have also been noticed m the 
working of the convention The Indian legislatures as 
constituted by the Act of 1919 were not composed 
entirely of elected representatives They contamed a 
fairly large proportion of official members whose votes 
were directly commanded by the Government There 
were also the nommated non-officials whose votes could 
be influenced by the official whips. The views of the 
legislature are evidently intended to be taken as an 
mdication of Indian opinion in general It was there- 
fore argued, when the question of giving preferential 
treatment to British textiles came up before the Legis- 
lative Assembly m 1930 for discussion, that these officials 
and nommated non-official members should abstam from 
votmg whenever decisions were to be taken on contro- 
versial issues However, the Government did not accept 
this mterpretation of the procedure for ascertaimng the 
legislature’s wishes and have mobilized all their 
numerical strength on the floor of the house whenever 
important issues were to be decided. 
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‘Purely Indian Interests^ not easily Definable. 
Further, what is exactly connoted by the expression 
‘puiely Indian interests’, when India is considered to 
be an integial part of the British Empire In the 
highly complex life of modern times, the interdepend- 
ence of even independent nations is a strikmg pheno- 
menon Any step contemplated or adopted by one 
nation has its repercussions on the whole world The 
economic and political self-assertion of India is bound 
to affect other parts of the Empire and also the mother 
country In such a state of things, ‘purely Indian 
interests ’ may be discoveied to be but an elusive 
phantom 

An Uncertain Basis The Indian public has not 
shown any enthusiasm for the method of conventions 
They may work effectively m a free country hke 
England, the growth of whose pohty has been gomg on 
unhampered for centuries But it is not easy to trans- 
plant traditions and all the psychological background 
which creates them One cannot help feelmg sceptical 
about the efficacy of a convention which can deteriorate 
mto a personal idiosyncrasy of the Secretary of State 
or become the play of party forces in a foreign demo- 
cracy The foundations of India’s fiscal and pohtical 
autonomy must be more sohd and abidmg 

6 The Position after the Act of 1935 

After the Federation What is the nature of parha- 
mentary control over Indian affairs smce the Act of 
1935 What voU. be the position of Parhament vis~a^ 
VIS the Federation of India when the latter comes to be 
maugurated m accordance with the provisions of that 
Act Will there still be need for the enunciation of 
conventions or has autonomy been conferred on India 
m a more dnect form ? These are pertinent and inter- 
estmg questions and require to be exammed closely 

View of the Joint Parliamentary Committee The 
Jomt P^liamentary Committee which reported on 
Indian Constitutional Reform m 1934 gave its opinion 
that with the passmg of the new Act, the existmg con- 
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vention will necessarily lapse and that the federal 
legislature will enjoy complete fiscal freedom However, 
they were also emphatic in stating that this freedom 
could not be utihzed for the purpose of mjurmg and 
excludmg British trade They therefore recommended 
that all doubts m the matter should be completely 
removed by the mclusion of a defimte item in the 
special responsibihties of the Governor-General and by 
a further amplification of the point in the Instrument of 
Instruction to him 

Special RESPONSiBiLiTy of the Governor-General 
Accordmgly, Section 12 of the Act which defines the 
special responsibihties of the Governor-General contains 
the followmg clauses ‘ The prevention of action which 
would subject goods of the Umted Kingdom or of 
Burmese origin imported into India to discrumnatory 
or penal treatment’ A whole chapter of the Act — 
Sections 111-21 — is also specially devoted to an elabora- 
tion of the same pomt The explanatory comment of 
the Joint Parhamentary Committee gives a clear idea 
of the intentions of Parhament 

Clarification of the Issue ‘The imposition of this 
special responsibility upon the Governor-General is not 
intended to affect the competence of his Government 
and of the Indian legislature to develop their own fiscal 
and economic pohcy ; they will possess complete free- 
dom to negotiate agreements with the Umted Kingdom 
or other countries for the securmg of mutual tariff 
concessions It wiU be his duty to intervene in tariff 
pohcy or m the negotiation or variation of tariff agree- 
ments only if in his opmion the mtention of the pohcy 
contemplated is to subject the trade between the Umted 
Kingdom and India to restrictions conceived, not in the 
economic interests of India but with the object of 
mjurmg the interests of the United Kingdom The 
“ discriminatory or penal ” treatment covered by this 
special responsibility mcludes both direct discrimination 
and induect discrunmation In all these respects the 
words would cover measures which, though not discri- 
mmatory or penal m form, would be so in fact ’ 
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The Concept of Reciprocity ‘ The United Kingdom 
and India must approach their trade problems m a spirit 
of reciprocity, which views ' the trade between the two 
countries as a whole* The recipiocity consists m 
a dehberate effort to expand the whole range of their 
trade with each other to the fullest possible extent 
compatible with the interests of their own people The 
conception does not preclude either partner from 
entering mto special agreements with other countries 
but it does unply that when either partner is consider- 
mg to what extent it can offer special advantages to 
a third country without mjustice to the other partner, 
it will have regard to the general range of benefits 
secured to it by the partnership, and not merely to the 
usefulness of the partnership m relation to the particu- 
lar commodity under consideration at the moment.’^ 

No Absolute Autonomy The exposition clearly 
shows that the fiscal autonomy which wiU be conferred 
upon the future Federation of India wiU not be unres- 
tricted and absolute as in the case of the Dommions It 
•will be linked up •with, and limited by, the doctrme of 
reciprocity -with Britain The unphcations and the 
obligations imposed by this doctrme have been elaborat- 
ed in very -wide terms It is intended to apply not only 
to mdividual contracts for the import and export of 
particular commodities but •will comprehend the whole 
range of relationship between England and India The 
important aspects and consequences of such a position 
need to be explamed at some length 

Reciprocity must be based on Free Will The 
concept of reciprocity unphes a volimtary agreement 
between two nations Each must be free to decide 
winch •will be most beneficial to itself, and m the hght 
of that con^viction to enter into specific contracts •with 
the other The terms of the contract must be wilhngly 
accepted by both the parties There is no room for 
compulsion or force m such an arrangement It is 
entirely the result of friendly negotiations and discus- 
sions in pursuit of a common purpose A country’s 
1 Report of the Joint Parliamentary Committee^ pp 205-6 
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participation in a scheme embodying this principle pre- 
supposes complete freedom from outside control. And 
as long as that freedom is not predicated for India, 
jeciprocity is only a euphemism ior British dictation 

Control of the Secretary of State Section 12 of 
the Government of India Act makes it clear that m 
matters where a special responsibihty of the Governor- 
General IS involved, he has to act in the exercise of his 
individual ]udgement Section 14 further adds that 
whenever he exercises his mdividual judgement, he wih 
be under the general control and direction of dhe 
Secretary of State The results of this closely woven 
(cham of constitutional definition can be easily imagined 
'Under its inhibitory action, the fiscal ‘ autonomy ’ of 
India may be conditioned by the personal prejudices of 
.British pohticians and the odd movements of opimon m 
ihe British democracy That was the defect of the old 
miethod of conventions, and it will continue to exist even 
under the new federal scheme 

A Difficult Distinction. The Ime of demarcation 
between what is described as the legitimate ideal of 
fostering Indian interests and the mischievous desire to 
harm British trade will necessarily be very ambiguous 
and uncertain So far as mere results are concerned, 
the two pohcies may at times even shade off into each 
■other Any effective protection devised in furtherance 
of India’s mdustrial advancement will be mtended to be, 
and will actually be, a distmct handicap to the foreign 
producer 

The Task of Judging Motive It is the Governor- 
General who is empowered to judge the Indian motive 
and put a correct interpretation on the Indian objective 
and will. It IS a matter of ordinary experience that 
to reach a proper verdict even on easily ascertainable 
facts is difficult enough A verdict on the mtangible and 
mysterious complex of inner motives is, of course, much 
snore difficult, and any defimte judgement on them 
would inevitably tend to be more subjective than de- 
tached It must be remembered that the Governor- 
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Geneial who will play the role of final judge in fiscal 
matters cannot help bemg sohcitous about the welfare 
and prosperity of his motherland His attitude and 
actions are bound to be influenced by the opimons of 
his people. It is therefore difficult for the Indian to 
feel assured of his impartiahty, at least so long as the 
office of Viceroy is not held by Indians 

Mr Nevili-e Chamberlain^s Statement in the Com- 
mons There is another aspect of this question which 
deserves attention Apart from the purely legal 
position m such matters, action taken on particular 
occasions and precedents established in the actual 
working of the constitutional machine are of the highest 
impoitance They determme, to a great extent, the 
shape of the living reahty Interpretations and con- 
ventions will play a decisive part m the early stages of 
the operation of the Act of 1935 It is therefore 
desirable to refer here to the reply which Mr Neville 
Chamberlam, the British Premier, gave m the House of 
Commons in June 1937 to Mr Churchill’s question 
regarding the limits within which questions relating to 
events in India may be answered m Parhament 

Mr Chamberlain said that as long as the Federation 
of India IS not brought into existence and the Transi- 
tional Provisions of the Act of 1935 contmue to operate, 
the Governor-General-m-Council lemams responsible, 
through the Secretary of State for India, to Parliament, 
and therefore questions and answers about the affairs 
of the Central Government could be asked and given 
m Parliament as before 

In respect of Provincial Governments he said that, 
as far as the Mmisters responsible to the Provmcial 
Legislatures for the government of the provinces are 
concerned, it wiU be entirely mappropriate if the House 
of Commons were to call in question or ciiticize by 
question and answer their policies and activities The 
Secretary of State has in fact no longer any responsi- 
bihty in matters within the control of the provincial 
Mmisters 
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On the other hand, in the exercise of his special 
powers the Governor is responsible to the Governor- 
General and through him to the Secretary of State 
Therefore, in the Premier’s view, questions m Parha- 
ment on provincial affairs ought not now to be regarded 
in order unless it is shown that either the action at 
issue has been taken by the Governor without consultmg 
the Mimsters or agamst their advice or, m the alternative, 
that the Governor is m possession of powers applicable 
to a case which he has failed to exercise 

Mr Chamberlam also suggested that even this right 
ought to be used with discretion and restramt and that 
His Majesty’s Government must themselves exercise 
careful discretion regarding the extent to which it is 
expedient m any given case to supply information about 
facts and events in an Indian provmce Unless the new 
distribution of responsibihties is frankly recogmzed, 
provincial self-government m India cannot work and 
work well 

This view has generally prevailed and the mmisterial 
side of provincial admimstrations is no longer subject 
to the supervision and control of the authorities in the 
Umted Kingdom 



PART III 



CENTRAL AND PROVINCIAL 
GOVERNMENTS AND THE FUNCTIONS 
OF GOVERNMENT 

1, lyistmciioji between Central and jE*rovincial 
Governments 

The Great Size and Diversity oe India India is a 
very large country, both in respect of area and in respect 
of the number of its inhabitants It is not possible to 
rule over its immense expanse from a single head- 
quarters, however central its location. A single unified 
official agency cannot adequately meet the requirements 
ot a huge and diverse population ‘ of about thirty- 
live crores of human bemgs For the purposes of 
governance, it must be, and actually is, divided 
into sevei^ territorial umts The formation of these 
dmsions has been governed partly by historical 
forces and partly by considerations of race, language 
culture, and convemence ^ ’ 

The Provincial Governments Every territorial sub- 
known as a presidency or a provmce, has a 
of established in and for it The jurisdiction 

of these governments is strictly limited to the provincial 
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sphere, as understood both in the geographical and in 
the political sense The range and bounds of this sphere 
are definitely marked All provmces stand on a level 
of equahty in relation to each other and no one provmce 
is allowed to trespass upon the rights and interests of 
another. Am adinimstrative system of the same pattern 
and embodying the same essentials is provided for every 
provmce, though there may be differences of detail to 
suit local conditions 

The Central Government At the head of aH the 
provmces stands the largest entity, known as the 
Government of India It has a distmct sphere of its 
own, and m several important matters its authority 
extends to the whole country The subjects that it 
manages — ^for example, defence, customs, posts and 
telegraphs, railways, etc — ^have a vital bearing on all 
parts and people of the land It is mvested with wide 
powers of supervision and control, because it is mtend- 
ed to serve as the superior all-India authority. 

The Government of India, as the central government 
of the country, persomfies the umty of India, while the 
Provincial Governments represent its diversity. The 
former deals with problems which concern the whole 
nation The latter are placed m charge of subjects which 
can best be managed by the different parts For clarity 
of exposition, it is convement to separate the two entities 
and to describe each in detail The links that connect 
them and help to co-ordmate their various activities 
have also to be properly grasped. \ 

Accordingly, this part of the present work will be 
devoted to a description of the Central Government 
The next part will contam an account of the Provmcial 
Governments, and an analysis of their constitution and 
workmg. 

2. Threefold Division of Governmental Fmictions 

Three Kinds of Activity Writers on pohtical science 
have classified the functions of government in three 
broad categories, and even an ordmary citizen can 
easily distmguish between them from everyday personal 
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knowledge They are not of cotirse entirely watertight 
compartments, but they correctly mdicate the different 
phases of organized social activity Thus, a government 
has to (i) frame laws adequately and properly, (u) carry 
out laws effectively and honestly, and (in) interpret 
laws and examme their apphcation in a spirit of justice 
and progress 

Three Types of Institutions A threefold mechanism 
IS usually provided m a modern state for the perform- 
ance of this threefold duty, the Legislature, the Execu- 
tive or the Mimsters, and the Judicature These insti- 
tutions are formed on certain defmite prmciples and 
are closely woven m the fabric of national life 

Principles of their Formation It is generally 
agreed that the Legislature ought to be a large and 
representative body, because it is empowered to pass 
laws which may affect all and which have to be obeyed 
by all In determimng ideals and policies and prescrib- 
mg general restrictions, it is appropriate that full scope 
should be given for the expression of the pubhc will 
and the divergent view-pomts that it may mclude. 

On the other hand, the Executive, which is concerned 
not with dehberation but with action, must be a small, 
talented, disciplined and compact body If the govern- 
mental machme is to move with speed and vigour and 
if a high level of admimstrative efficiency has to be 
attained, it is necessary to collect a small number of 
framed experts and entrust them with the task of 
managing routine affairs 

Different considerations prevail m the composition of 
the Judiciary The judge is the guardian of civil privi- 
leges, liberties and rights^ Particular care must ffiere- 
fore be taken to see that the judicial authority is 
constituted bj^ persons who are learned, fearless and 
impartial, and whose mtegrity is above suspicion 

Method of Study The study of government ultimate- 
ly lesolves itself mto a study of these three constitu- 
tional and admimstrative instruments Their form and 
their powers require close attention Each has to be 
treated as an independent subject for mvestigation and 
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comment Then an attempt will have to be made to 
elucidate the manner in which they stand related to 
each other 

That IS the main scheme of the followmg chapters 
The Central and Provmcial Governments will be studied 
as two separate entities In the study of each, the 
executive and the legislative aspects will be distmguish- 
ed from each other and explapied at length m separate 
chapters^ Then an account will be given of their mutual 
relations. The Federal Court and the provmcial 3 udi- 
cature will be described separately in then appropriate 
places 



VII 


THE CENTRAL EXECUTIVE: THE 
GOVERNOR-GENERAL AND CROWN’S 
REPRESENTATIVE 

1. The New Constitution not yet Effective 

Changes made by the Act of 1935. The Act of 1935 
has proposed certain radical changes m the structure of 
the Government of India The present umtary system 
■v^ he transformed into a federation The Indian 
States wiU be associated for the first time with British 
India in the formation of an all-India pohty The prin- 
ciple of responsibihty will be mtioduced to a certain 
extent in the working of the central executive The 
central legislature also will be considerably reshaped 
m consistence with the federal doctrine 
They are to be Introduced Later However, for 
various reasons, this part of the Act has not been made 
operative simultaneously with the introduction of 
provmcial autonomy The legislative skeleton of the 
Indian Federation has been provided by the Act, but 
It has yet to be quickened into life The date of its 
actual inauguration has stiU to be announced. In 
September 1939, England declared war on Germany 
and since then the whole of the British Empire has 
been engaged m a struggle of the greatest magmtude 
It has been decided that durmg the currency of the 
war the introduction of the federal scheme shall be 
suspended It is even possible that m view of the 
severe criticism to which the scheme has been sub 3 ect- 
ed in India, it will be reconsidered at the end of the 
War and modified m many respects 
The Present Constitution As long as the new Act 
does not come into force m this p'aiticular respect, 
the constitution of the Government of India as framed 
by the Act of 1919 but with certain necessary modifica- 
tions will contmue to function It has been ihcorporat- 
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ed in the Transitional Provisions contained m Part XIII 
and the Ninth Schedule of the Act of 1935^ The 
following pages therefore describe at length the unitary 
Central Government which is still actively functioning 
but which may be superseded by a federal structure at 
some future date In a subsequent part a ghmpse is 
given of the future as it is hkely to be if and when 
the Federation of India, as prescribed by the Act of 
1935, is actually brought mto existence 

I 

2. The Governor-General and the Executive Council 

The Executive side of the Central Government is 
composed of the Governor-General of India and his 
Executive Council They are inseparably hnked with 
each other and must work as a homogeneous body 
But the Governor-General is so dominant m the 
Indian constitutional picture, that it becomes necessary 
to study in detail all the hnes and colours of his mdi- 
vidual portrait which is mcluded in that larger picture 
He is not merely the part of a whole but, m a dimmu- 
tive measure, himself constitutes a whole 
For purposes of explanation, therefore, the executive 
side of the Government of India is split up mto two 
parts. One deals with the head of that Government 
and the other is devoted to a description of his Coimcil. 

3. Historical 

Before the Regulating Act As long as the Com- 
pany’s activities m India were purely commercial, it 
was not necessary to appoint an official hke the 
Governor-General Before the middle of the eighteenth 
century, the territorial possessions of the Company 
were few and they were merely the accidents of its 
tiade Bombay, Madras and Calcutta were the princi- 
pal centres of the Company’s busmess, and separate 
Governois, assisted by Councils, were appointed for 
those areas for carrying on trade In status and 
authority these three Governors stood on a level of 
perfect equality. They were united in a- common 
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subordination to the Company’s Court of Directors in 
distant England. 

When the Company began to fight wars and build 
up an empire in India, it became necessary to co-ordi- 
nate its policy and resources in different parts of the 
Indian contment The requirements of a mihtary and 
imperial career were more onerous and comphcated' 
than those of an ambitious trader. A umty of command 
and direction became absolutely essential in all the 
activities of the Company If a sense of oneness was 
not inculcated among all its servants throughout the 
country, its efforts would have been dissipated in 
a large number of futile adventures That would have 
been very disastrous. 

Creation of the Office The Regulatmg Act of 1774 
created the office of Governor-General for the Com- 
pany’s domimons in India, and Warren Hastings became 
its first distinguished holder The importance and 
responsibilities of the office mcreased with the mcrease 
in the Company’s authority The Acts of 1784 and 1833 
reiterated the supreme position of the Governor-General 
in the Indian pohty Strong-willed personalities hke 
Cornwalhs, Wellesley, Lord Hastmgs and Dalhousie 
established traditions of power and prestige which 
exalted the office of Governor-General to an almost 
regal and certainly awe-mspiring eminence After 1858, 
the Governor-General was invested with the additional 
and umque digmty of the Sovereign’s representative.- 
Since then he has been designated as the Viceroy of 
India 


4. Appointment, Qualifications and Tenure 

Appointment and Qualifications. The Governor-' 
General is appointed by His Majesty, actmg on the 
advice of his Prime Mmister Nomination to this high 
office evidently cannot be determmed only by academic 
or professional merits. But there are certain well- 
understood tests which must be fulfilled by the person 
who IS selected The Governor-General is invariably 
chosen from the British aristocracy and often possesses, 
5 
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jiigh family connexions Usually, he has made his mark 
as administrator, statesman or politician before he is 
invited to go out to India as Viceroy. Generally he has 
ample parliamentary experience to his credit. Many 
holders of the viceregal office have previously iisen to 
the position of Cabinet Ministers. The training and 
culture of such scions of noble houses is supposed to 
impart to them a robust freshness of outlook and a broad, 
sympathetic vision, which are particularly valuable 
assets to the head of a state 
A Non-party Office. The office of Governor-General 
is essentially a non-party office The dignitary who 
holds it does not change with a change of mimstry m 
England Continuity of executive government and 
freedom from the disturbmg effects of purely artificial 
fluctuations are ensured by this salutary practice In 
recent years. Lord Readmg served under three differ- 
ent mimstries and Lord Irwm (now Lord Halifax) 
served under two Acute pohtical differences with a 
new Secretary of State, who may have come mto office 
after a dissolution of Parliament and fresh elections, may 
sometimes precipitate the resignation of a Governor- 
General, but such instances are very rare Thanks to 
the high standard of British pohtical sagacity and pubhc 
morals, the Government of India is not allowed to be 
turned into a shuttlecock for the sport of the party 
leaders of Great Britain The Indian question is always 
declared to be a question above party.. There always 
seems to be a general consensus of opuuon among 
British politicians of all schools of thought about the 
pohcy which the. British should adopt towards India 
Salary and Allowances The salary of the Governor- 
General is not to exceed the sum of Rs 2,56,000 a 
year Besides the salary, there are allowances of various 
lands The actual figures provided in the budget for 1937- 
38 were as follows* — Salary Rs. 2,50,000, sumptuary 
allowance Rs 40,000 ; expenditure from contiact allow- 
ance Rs 1,44,300 ; conveyance and motor cars Rs. 43,000 ; 
Private Secretary and Department Rs. 2,63,800 ; Mili- 
tary Secretary and Department Rs. 3,22,400 , tour 
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expenses, special trains, etc , Rs 4,70,000 Besides, the 
Band and the Bodyguard cost Rs 1,84,600 A certain 
amount was also spent on the maintenance of viceregal 
residences An Outfit and Equipment allowance of 
£5,000 is paid to the Governor-General when he is 
first appointed It has been calculated that the annual 
average cost of the Governor-General, his office and 
maintenance, would amount to over Rs. 7,62,000 ^ 
Tenure and Leave Till the passing of the Leave of 
Absence Act m 1924, the Governor-General, the Gov- 
ernois and the Executive Councillors were not entitled 
to any leave of absence outside India If they had to 
leave the country for any reason they were required 
to rehnquish their office The Act of 1924 has now 
been repealed but its clauses have been incorporated 
in the Ninth Schedule of the Act of 1935 Accordmg 
to them, the Secretary of State may grant to the 
Governor-General leave of absence from India for 
urgent reasons of pubhc interest or of health or of 
private affairs The period of such leave is not to 
exceed four months and it is not to be granted more 
than once durmg his tenure of office Suitable leave 
allowances are provided for under the rules made by 

, the Secretary of State 

» , 

5. Relations with the Executive Council 
He Regulates the Work op the Council The 
duties and powers of the Governor-General are 
numerous and varied He is the head of the Indian 
admmistration and the highest official in the land He, 
together with his Executive Coimcil, is entrusted with 
the task of mamtaimng peace, order and good govern- 
ment in India 

The Governor-General is the president of his Execu- 
tive Council and has power to nommate a vice-president 
fiom among its members to preside m his absence. 
He has power to make rules and regulations for 
conductmg the meetmgs-of the Executive Council He 
IK. T. Shah, Federal Structwe, p 132. 


I 
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distributes work among its different members. In case 
of an equality of votes in the Council on any question, 
he can give a casting vote 

He exercises general supervision over the work of the 
Executive Councillors and can make himself closely 
acquainted with the details of departmental administra- 
tion, either directly irom the members or from their 
immediate subordinates, the Secretaries These officers 
en]oy a umque and anomalous constitutional position. 
They have direct access to the Viceroy over the heads 
of their immediate superiors 
His Patronage In the selection of members to the 
Executive Coimcil, the opmion and influence of the 
Governor-General count for a great deal His recom- 
mendations in the matter are generally accepted by the 
higher authorities He has also the power of appomtmg 
Governors of provmces other than Bombay, Madras 
and Bengal A large amoimt of important patronage is 
thus m his hands This factor is not particularly 
favourable to the growth of that spirit of mdependence 
in the Executive Council which is found to be a charac- 
teristic feature of the British Cabmet 
The British Cabinet is not Bureaucratic. Till 1941 
there was another significant difference between the two 
institutions Members of the Cabinet are not life-long 
bureaucratic servants They are men who follow differ- 
ent piofessions, and may be lawyers, doctors, mdustrial- 
ists, traders, aristocrats and even labourers. They are not 
expected to be experts m the admmistrative sphere. They 
find a place in the Cabinet because they are the leaders 
of Parhament and, in the last instance, of the nation 
The Executive Council is Bureaucratic On the 
other hand, before its expansion in October 1941, the 
Executive Council of the Governor-General was com- 
posed to a large extent of bureaucratic officials. Member- 
ship of it was the prize which was earned at the end of 
prolonged service in the different departments of govern- 
ment To rise to the heights of an executive councillor- 
ship was the hfe-long ambition of every civihan. To 
discover admmistrative talent and to rev/ard it by the 
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conferment of that exalted office was the objective of 
those who control the Indian bureaucracy. 

Its Attitude Thus, in the fundamentals of its 
composition and outlook, the Indian Executive Council 
differed from the British Cabinet The former was 
naturally more susceptible to superior control Its 
members were more subdued in their opposition to the 
Governor-General when they disagree with him There 
was an atmosphere of discipline and subnussion in the 
usual routme of its workmg It is otherwise with the 
Cabinet, which has more decided traditions of equahty 
and independence It is hoped that the atmosphere 
of the newly expanded Council with its larger number 
of non-officials and of Indians will be more akin to 
parhamentary traditions 

The Governor-General Dominant The Governor- 
General of India can, indeed, be techmcally described 
as only one among several members of the Executive 
Council He has an additional or castmg vote m case 
of a tie Except on the rare occasions on which he 
chooses to exercise his emergency powers, he mights 
give the impression of bemg only first among equals 
However, the president of the Executive Council is also 
the Governor-General and Viceroy, and the ranufica- 
tions of this combmation are extremely formidable 

Power op Overriding the Council Warren Hastmgs 
was very unfortunate in his relations with the Executive 
Council Some of its members adopted an attitude of 
implacable hostihty to him Their reckless obstruction 
demoralized the whole admimstrative machmery and 
created unseemly deadlocks Cornwallis became wiser 
by the sad experience of his predecessor Before he 
accepted the office of Governor-General, he made the 
important stipulation that the Governor-General shoijdd 
be vested with power to overrule the whole or part of 
his Coimcil whenever he is convmced of the futihty 
and harmful nature of its opinion The demand was 
granted and Parhament passed a special Act in 1786 
to that effect 

Its Exceptional Use Ordinarily, every measure 
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brought before the Executive Council requires the 
assent of the majority of its members In order that it 
should be passed. It may be that the Viceroy finds 
himself* out-voted on occasions Normally, he submits 
to the wishes of the majority. But he has the excep- 
tional power of overndmg and setting aside its decisions. 
This power is indeed very rarely used In fact, since 
its creation, it has been used only once, in 1879, by 
Lord Lytton to reduce the cotton duties. But its mere 
presence is enough to chasten any particular petulance 
on the part of the Executive Council. 

The British Practice In a constitution hke that 
of Britain, an internal conflict in the executive will be 
shifted to Parhament and finally to the nation A 
serious dispute cannot be confined to the Cabmet The 
issue will be determined ultimately by national vote. 
Therefore, it is not necessary to equip the executive 
with any extraordinary overridmg power. 

6. Relations with the Legislature 

His Po'\piRS over the Legislature The Governor- 
General has considerable powers with reference to the 
legislature Up to the Reforms of 1919, he was the 
ex officio president of the Imperial Legislative Council 
After the introduction of the Montford Reforms he 
ceased to have that privilege, though he still has many 
powers over the legislature He can address both 
chambers of the central legislature , he summons, pio- 
rogues and dissolves them , he can extend the period of 
their tenure m special circumstances. He appomts a date 
and place to hold fiesh elections , and also a date and 
place for holding sessions of either chamber 

His previous assent is required for the moving of 
certam kinds of biUs m the central legislatuie He 
can stop the pioceedings of either of the chambers on 
any biU, clause or amendment, if he feels that the dis- 
cussion IS likely to affect the safety and the tranquillity 
of the Raj He can send bills back for reconsideration 
by the legislature. His assent is required for all bills 
passed by the central legislature before they can have 
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the force of law.- This is also true of certain provincial 
legislation' He can require certain specified bills to be 
.reserved for the consideration of His Majesty-in-CounciL 

Certification. In addition to these more or less 
routine powers which the head 6f an admmistration 
must possess, an exceptional overridmg veto against 
the decisions of the legislature was bestowed upon the 
Governor-General of India by the Act of 1919 This 
weapon was forged on the anvil of the Montford 
Reforms It corresponds to a similar veto" possessed 
by him against the Executive Council ‘Where either 
chamber refuses leave to introduce or fails to pass m 
a form recommended by the Govemor-Gener^, any 
bill, the Governor-General may certify that the passage 
of the biU is essential for the safety, tranquilhty or 
interests of British India and thereupon, even if the 
legislative chambers refuse to pass such a biU, it can 
become an Act by the mere signature of the Governor- 
General 

Reasons for its Creation A grave constitutional 
anomaly was thus created A smgle head of the 
admimstration was empowered to defy the opmion of 
an elected legislature. Mr Montagu and Parhament 
had evolved a peculiar constitutional plan It attempted 
to combine two systems which are inherently mcom- 
patible The legislatures were materially increased m 
size and were made more democratic and representative. 
Larger powers Were conferred upon them They were 
to be the agency for the enactment of all laws A part 
of the budget was made subject to their vote and they 
were thus called upon to supply a small portion of the 
resources of the state Yet the executive was to be 
in no sense subordmate to the legislature It was to 
continue to be responsible only to a Parliament func- 
tiomng in a distant country 

Avoiding Deadlocks The severe logic of such an 
mcongruous blend of conflictmg constitutional prmciples 
IS self-evident A serious difference of opimon between 
the two vital parts of government may lead to a com- 
plete deadlock and bring the whole machinery to a 
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standstill. An efEective authority has to be provided to 
bring such an impasse to an end But, as the executive 
is ultimately responsible to Parhament and not to the 
Indian legislature, it must be enabled, if necessary, to 
assert itself against’ the latter, for the hquidation of 
those responsibihties. Given the hypothesis that full 
political freedom is not to be bestowed upon India, the 
deduction drawn above is unavoidable The irresponsi- 
ble executive must be also a superior force in the 
countiy’s governance 

The Power must be Rarely Used That certification 
was meant to be a real power and not a mere orna- 
mental possession is amply proved by experience. It 
appears to have been interpreted as a normal instru- 
ment which can be freely used from day to day Yet 
-constant exercise of such a power cannot fail to prove 
irritating to Indian thought and exciting to Indian 
sentiment The goal of British policy in India is stated 
to be the development of responsible government in aU 
its fulness at an early date. Therefore, the greatest 
restraint must be observed m makmg use of extra- 
ordmary powers hke certification. A democratic ap- 
pearance alone is not enough the reality of popular 
control IS infinitely more important. - 

Ordinances 7 Besides possessmg these powers, the 
Governor-General is also authorized to make and pro- 
mulgate ordmances for the peace and good government 
of British India or any part thereof ®An ordinance so 
made has the force of law as much as if it were an 
Act passed by the legislature The period of its appli- 
cation is not to exceed six months at a time, though it 
can be renewed for a further succession of such periods 
An ordmance is thus a legislative measure, partaking 
of the character of an Act, but emerging from the head 
of the executive in his executive capacity. It is of course 
intended to be very rarely used. When the legislature 
is not in session and a great emergency suddenly arises, 
remedial measures can be immediately adopted by the 
exercise of such reserve powers The Civil Disobedience 
Movement of 1930-32 is inseparably associated in the 
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public mind with the promulgation of a large number of 
ordnances by the Governor-General Such ordinances 
were also issued at the outbreak of war in 1914 and 1939. 

7. Status as Viceroy and Crown’s Representative 

His Powers and Status as Viceroy The Governor- 
General of India IS not only the head of the administra- 
tion of the land Over and above that, he personifies 
in himself the British sovereign and represents his 
master m the unavoidable absence of the latter from 
the land of his governance. He therefore enjoys all 
the digmty and prestige and special privileges which the 
sovereign himself would enjoy if he chose to stay in 
India He has the prerogative of mercy and pardon. 
On behalf of his sovereign, he receives homage from the 
Indian princes To them, he symbolizes the Crown and 
all the unhmited sovereignty of the Crown The 
Governor-General represents His Majesty in his deal- 
ings with foreign princes All the grandeur of royalty 
attaches to him as his master’s deputy The sense of 
detachment that pervades the environment of kingslup, 
also pervades, to a certain extent, the environment*of 
the accredited vicegerent of that kingship.' 

The Crown’s Representative JTiIL the Act of 1935, 
though the Governor-General was thus functiomng as 
the representative of the Crown, the two offices as such 
were not legally separate from each other The Gover- 
nor-General became zpso jacto the agent and deputy 
of the Crown The Act of 1935 has introduced an 
important change It has created a new official post 
the occupant of which is designated as the Crown’s 
Representative as distinguished from the Governor- 
General of India It ^is only this Representative tor 
persons acting under his authority that can exercise m 
India the functions and powers of the Crown m its 
relation to the Indian States The Governor-General 
will continue to be the head of the admmistrative system 
of the land It is lawful for His Majesty to appoint one 
person to hold both these offices and normally they wiU 
be and are held by the same man. However, it is now 
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possible in law for the C^o^vn to appoint two separate 
dignitaries to perform the two different kinds of functions 
that are defined for them. 

3. Influence 

His Influence That the cumulative influence of this 
lofty official upon the administration of India is bound 
to be immense is obvious His high social status and 
lank, his aristocratic connexions, occasionally his politi- 
cal influence as an active party leader, are circumstances 
which give him prominence in comparison with his 
colleagues in the bureaucracy of India His large powers, 
ordinary and extraordinary, as the head of the admmis- 
tration, his exalted social status as the direct representa- 
tive of the sovereign, and the large and lucrative 
patronage m his possession, are factors which give him 
supreme eminence m the state A heavy responsibihty 
devolves upon him m maintaining the safety of the 
British Ra] 

The combination of all these circumstances raises the 
Gj^vernor-General of India head and shouldeis above 
the other oflScials in the land If he is endowed with 
a master mind and an assertive temperament, his views 
can colour every department of admimstration If he 
happens to be a man of convictions and capacity, his 
personahty is bound to permeate all important matters 
of pohcy and detail that come to be disposed of by any 
one of his colleagues in the Executive Council indivi- 
dually or by all of them collectively 

, Comparison with the Prime Minister The Prime 
Mimster of England, presiding over the British Cabinet, 
appears to be only first among equals, a leader of his 
peers. The difference betweeivhim and his colleagues 
IS created and tolerated only for the exigencies of 
smooth constitutional working The Viceroy of India 
has the appearance more" of a superior than of an equal 
Constitutionally, the distance between him and his col- 
leagues is far greater and much more fundamental than 
lhat between the Prime Minister and his colleagues in 
the Cabinet 
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THE CENTRAL EXECUTIVE: 

THE EXECUTIVE COUNCIL 

1. Constitution 

It may be noted that the Governor-General’s Execu- 
tive Council will vanish from the Indian constitutional 
picture if and when the Federation of India as prescrib- 
ed by the Act of 1935 comes to be maugurated Its 
place will then be taken by a body of Counsellors and 
the federal ministry Till that time, of course, the 
Council wiU continue to exist and function The Council 
was created by the Regulating Act in 1774, and its 
number, which was originally four, was mcreased to 
SIX during the course of the century that followed, on 
account of an increase m the governmental work 

The present constitution of the Council, which is 
practically the same as that laid down in the Act of 
1919, IS prescribed by the Ninth Schedule of the Act 
of 1935, Its members are appointed by His Majesty, 
and their number is such as His Majesty thinks fit to 
appoint No specific limit in respect of the figure has 
been mentioned It is therefore possible to enlarge the 
Executive Council without any amendment of the Act 
The number of members after the Montford Reforms was 
eight, including the Governor-General and the Com- 
mandei-in-Chief, but it has been increased recently 
At least tliree of the members must be persons who 
have been for not less than ten years in the service of 
the Crown in India One must be a barrister of 
England or Ireland or an advocate of Scotland or a 
pleader of an Indian High Court of not less than ten 
years’ standing From 1921 to 1941 the number of 
Indians in the Council was three In strict legal theory, 
there could be no objection to all the members of the 
Council being Indians provided they are possessed of 
the requisite qlialifications 
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Suspension of Federation An important develop- 
ment in regard to the Governor-General’s Executive 
Council took place at the end of October 1941 The 
federal part of the Act of 1935 had not been made 
operative simultaneously with the inauguration of 
provmcial autonomy in April 1937 After the outbreak 
of the present world war, its mtroduction was suspended 
mdefimtely, and it was even announced that the whole 
question of the future constitution of India would he 
re-examined and reconsidered after the conclusion of 
the war The proposed federal executive did not there- 
fore come into existence It was to have been composed 
of Counsellors who were to be responsible only to the 
Governor-General, and Mimsters who were to be 
answerable to and removable by the legislature In 
spite of its unsatisfactory character, such a measure, if 
it had materialized, would have been some advance 
over a wholly irresponsible and irremovable executive 
council But it was not to be 

Interim Reform of the Council There was keen 
disappomtment in India at this turn of events It had 
been hoped that a national government controlled by the 
legislature could and would be set up at the centre, 
particularly m view of the grave emergency that had 
been threatemng the country The proposal was, how- 
ever, ruled out Parhament was not prepared to discuss 
any controversial issue or to imtiate any major change 
in the constitutional structure of India while England 
was engaged m a life and death struggle. His Majesty’s 
Government were, however, prepared, as an earnest of 
their desire to see the Government of India mcreasmgly 
entrusted to Indian hands, to sanction whatever reform 
was possible as' an interim measure within the frame- 
work of the existing constitution. 

Under the Acts of 1919 and 1935 The Act of 1919 
and subsequently the Transitional Provisions of the 
Act of 1935 had removed the restriction on the number 
of members of the Executive Council No defimte figure 
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was fixed by Parliament, and the actual strength of the 
Council -was left to be determmed from time to time 
by His Majesty m his pleasure The number therefore 
could be increased or decreased without reference to 
Parhament Nor had any Act laid it down that the 
Executive Council must necessarily contain a certain 
percentage of Europeans The qualifications prescribed 
for its membership had reference to a mimmum period 
of service under the Crown or a minimum standmg as 
a lawyer. Even before the Morley-Minto reforms of 
1909, it was theoretically and legally possible for the 
Council to be composed entirely of Indians, though 
iromcally enough not a single Indian had actually a 
place m it After the Montagu-Chelmsford reforms the 
number of Indian members rose to three, as against five 
Europeans mcludmg the Viceroy 

Enlargement of the Council It was felt that, even 
if no radical change could be intioduced m the consti- 
tutional status of the Council, its substantial expansion 
and Indiamzation could go a long way towards trans- 
ference of authority into the hands of Indians, particu- 
larly if the Indian members were placed in a clear 
majority. Accordmgly it was decided to take that 
important step, and the decision was announced by the 
Government of India m a communique issued in July 
1941 The Executive Council was to be enlarged by the 
addition of five new seats, and the appointment of five 
Indians to hold them was alsd mentioned in the com- 
mumque This meant an mcrease m the total number 
of the members of the Council, excluding the Viceroy, 
to twelve, of whom eight were to be Indians — that is, 
they were to be in a majority of almost two to one. 
The Council thus expanded and constituted began to 
function from October 1941. 

Reasons for the Enlargement The reason given m 
the Government of India’s commumque for the expan- 
sion of the Executive Council was quite modest — merely 
mcreased pressure of work in connexion with the war 
and the need for the creation of some new portfohos. 
The Secretary of State, however, in a speech made m 
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the House of Commons gave a further clarification of 
the issue It was, he said, the wish of His Majesty’s 
Government ‘ to associate Indian leaders more intimately 
and responsibly with the Government of their country 
during tfie war We wished to do so m order to 
emphasize the undoubted umty of purpose between 
Indians and ourselves m this struggle . . We also 
cherished the hope that m the process of workmg to- 
gether m the common cause, Indian statesmen would 
find new bonds of umon and understanding among them- ' 
selves . . It would afford a wider range of admimstra- 
tive responsibility and experience to Indian pubhc 
men.’^ This of course is not the democratic andi responsi- 
ble government demanded by Indians But it is claimed 
that the new development marks a change if not in the 
form of the constitution at least in its spirit For the 
first time m the history of British India, the work of 
government is entrusted to a body which contams a 
majority of Indians, though they cannot be described 
as the elected representatives of the Indian people 

PcTrtfolios. The distribution of portfohos among 
members of the expanded Executive Council was as 
follows : — (1) Viceroy and Crown’s Representative 
(2) Commander-iri-Chief, (3) Member for Home Affairs, 
(4) Member for Fmance, (5) Member for Communi- 
cations, (6) Member for Supply, (7) Member for Civil 
Defence, (8) Member for Information, (9) Member for 
Labour, (10) Member for Commerce, (11) Member for 
Law, (12) Member for Education, Health and Lands, 
and (13) Member for Indians Overseas. Of these the 
first five portfohos were held by Europeans and the 
remainmg eight by Indians The former group contained 
the most important departments of State and the fact 
that none of them was assigned to Indian members was 
widely criticized. 

Withm less than a year of this expansion, member- 
ship of the Council was further enlarged from 12 to 15 
(excludmg the Viceroy) in July 1942 The Communi- 
cations Portfoho was spht up mto two new portfolios, 

1 Times of India, 2 August 1941 
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those of War Transport and ' Posts and Air (Civil 
Aviation) . A new portfolio of Defence was also created. 
An innovation was introduced by the appointment of 
a non-oificial European to the Executive Council He 
was entrusted with the portfoho of War Transport and 
the remaimng two portfohos were given into the hands 
of non-official Indians. There was a further reshuffling 
of portfolios m 1943 — ^though the total number of mem- 
bers of the Council was not increased — when it was 
necessary to appoint a separate member in charge of 
Food 


3. Powers, Functions and Tenure 

Powers and Functions The supermtendence, direc- 
tion and control of the civil and military government of 
India were vested in the Governor-General-m-Council 
till the Act of 1935 Every piovmcial government had 
to obey that authority and to keep members of the 
Council constantly and dihgently informed of all matters 
of importance m its admmistration After the intro- 
duction of Provmcial Autonomy as envisaged by the 
Act of 1935, the powers of the Governor-General-m- 
Council have been necessarily reduced so as to make 
them consistent with the autonomous status of the pro- 
vmces The general power of superintendence, direction 
and control over the civil and mihtary government in 
India has been abohshed 

The executive authority of the Governor-General-m- 
Council now extends to matters with respect to which 
the central legislature has power to make laws, that is, 
to subjects mentioned in the Central or Federal Legis- 
lative List It does not extend, save as expressly pro- 
vided for in the Act, m any provmce to matters with 
respect to which the provincial legislature has been 
given power to make laws, that is, to subjects mention- 
ed in the Provincial Legislative List There is there- 
fore a substantial reduction in the powers of the Central 
Govermnent The formation of new provinces is also 
no longer within their competence In the sphere m 
which political control has been transferred to the 



80 Introduction to Indian Administration 

people of the province the authority of the Governor- 
General-m-Council has been considerably withdrawn. 

The Governor-General-in-Council cannot declare war 
or commence hostihties or enter into a treaty without 
the express order of the Secretary of State In any 
emergencies when hostilities have been already com- 
menced or preparations for them have been already 
actually made against the British Government m India, 
the Governor-General-m-Council can declare war and 
immediately send intimation to the Secretary of State 
The Govemor-General-in-Council has, by delegation, 
powers to make treaties and arrangements with Asiatic 
States, to exercise jurisdiction and other powers in 
foreign territory and to acquire and cede property He 
also enjoys such powers, prerogatives, privileges, qnd 
immumties appertaimng to the Crown as are ‘ apprc^- 
priate to the case and consistent with the system of 
law m force m India ’ 

Tenure and Leave The tenure of office of a member 
of the Executive Council has been fixed by a weU- 
estabhshed custom at five years The Leave of Absence 
Act of 1924 has now been repealed, but accordmg to 
the Nmth Schedule of the Act of 1935, the Governor- 
General-in-Council may grant to any member leave of 
absence for urgent reasons of health or private affaus 
Such leave cannot exceed four months and cannot be 
- granted more than once during his tenure of office 
Suitable leave allowances have been provided for under 
rules made by the Secretary of State-m-Council The 
salary of a member of the Council used to be Rs. 80,000 
per year till 1941 but was thereafter reduced to 
Rs 60,000 per year 

4. Method of Working 

Before 1861. Originally the Executive Council of 
the Governor-General ‘ worked together as a board and 
decided all questions by a majority of votes ’ There 
was no systematic distribution of work among its 
members Every question that came up for the disposal 
of the Governor-General-in-Council was disposed of by 
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the Council as a whole, sitting collectively. There was 
no division of labour, no allocation of departments to 
mdmdual members. This sort of working m a mass 
entailed enormous delay and began to prove mcreasing- 
' ly difficult as the nature of the Government functions 
became more complex and their scope widened The 
appomtment of special members for Law and Fmance 
in 1833 and 1861 respectively was an acknowledgement 
' of* the unworkable n^^ture of collective council work. 
Lord Cannmg abandoned the system altogether and 
carried to a logical conclusion the prmciple that was 
imtiated m 1833 

The Portfolio System He distributed the ordmary 
work of the departments among the members and laid 
down that only the more important cases were to be 
referred to the Governor-General or dealt with collec- 
tively This IS what is known as the portfoho system 
which continues to exist to the present day Under the 
workmg of this system, each member, m regard to his 
own department or departments, has the J^al voice in 
ordmary departmental matters He is councillor and 
admmistrator together Any sub 3 ect of special import- 
ance or one in which it is proposed to overrule the 
views of a Provmcial Government must be referred to 
the Viceroy , and so must matters which originate m one 
department but also affect other departments. -The 
members generally meet m council once a week and 
discuss questions which the Viceroy desires to put 
before them or which an overruled member might 
desire to have discussed by the Council In any differ- 
ence of opimon, the decision of the majority ordinarily 
prevails, the Viceroy havmg an ovemdmg veto in 
exceptional circumstances 

No Collective Responsibility In the nature of 
things, the Viceroy’s Executive Council cannot be 
described as a cabinet in -the British sense. For a' long 
number of years its composition was entirely bureau- 
cratic, and even the inclusion of a few non-official 
Indians did not make any difference m that status It 
could not have worked on the prmciple of collective 

6 
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responsibility, members commg into and going out of 
office together under the leadership of a common leader, 
and pursuing a common pohtical programme to which 
they had pledged themselves at the tmie of election 
Wiffi the mclusion of eight non-official Indians in the 
Council in 1941 it has been suggested that the cabinet 
system of working may, by convention, be introduced 
Referrmg to this matter, the Secretarj?- of State said m 
the House of Commons^ that the new members would 
share full statutory collective responsibility of the whole 
Council as well as being responsible for the administra- 
tion of important departments. The language of this 
statement is vague , it is not clear that collective res- 
ponsibihty as it operates in the British cabinet is intend- 
ed to be introduced Nor does it seem to be possible 
as long as officials are selected to be members of the 
Council, even grantmg that all non-official members, 
selected individually and without the unifying influence 
<of party affinity, agree to abide by the principle 

The Secretaries Immediately subordinate to the 
member m charge is the officer known as the Secretary 
He is in charge of the departmental office His position 
corresponds, as the Decentralization Commission has 
pomted out, to that of a permanent Under-Secretary of 
State m the United Kmgdom There is however this 
difference In India, the Secretary is allowed to be 
present at the meetmgs of the Executive Council to 
furmsh any detailed information that might be required 
regardmg his own department Besides, he is required 
to attend on the Viceroy usually once a week and to 
discuss with him all matters of importance arismg in his 
department He has the right of bringing to the ■ 
Viceroy’s special notice any 'case in which he^ considers 
the concurrence of the Viceroy with the member’s action 
or proposal to be necessary His tenure of office is 
usually three years. 

Thus the constitutional position which he enjoys is 
umque He is a subordmate, havmg the special privilege 
of direct access to the superior of his immediate superior 

^ Times of India, 2 August 1941 
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He can influence the mind of the Viceroy about any 
matter m his department wthoiit the knowledge of the 
member in charge The system is a rerrmant of the old 
days when it was considered desirable to keep a check 
over the actions and the departmental mdependence of 
the Executive CounciUois The Governor-General as 
the head of the admimstration was therefore empowered 
to keep m diiect touch with departmental working 
through the Secretaries Indian pubhc opimon is in- 
chned to condemn this sort of constitutional anomaly as 
likely to encourage mistrust and misunderstandmg, 
particularly after the admission of Indians to the 
Executive Council 

5. Comparison with British Ministeis 

The Constitutional Position before October 1941 
The student of constitutions will perceive that till very 
recently an Enghsh Minister differed essentially from 
a Member of the Indian Executive Council. The former 
IS a pohtician first and an administrative officer after- 
wards Indeed he comes -to be the latter because he 
has been the former English Mmisters are not hfelong 
bureaucratic servants , persons in Government service 
are precluded from taking seats in Parhament and 
therefore in the Cabinet. Tilings were different in 
India till the expansion of the Council in October 1941. 
A few Indian public men could find a place m the 
Council, if chosen to fill the appomtments by the Viceroy 
But others were selected from the most successful 
servants in the administration Elevation to the Execu- 
tive Council and enjoyment of the prospects that it 
offered were among the prmcipal attractions of the 
Indian Civil Service 

The initiative and independence characteristic of a 
body like the British Cabmet, which excludes bureau- 
ciatic officials from membership, were naturally absent 
from the Executive Council as a whole in India Nor 
did its members possess that sense of equahty which 
permeates the relations of the Enghsh Ministers with 
their chief, the Prime Minister The important patron- 
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age m the hands of the Governor-General was not a 
neghgible factor in this connexion. There were still 
higher rungs in the official ladder than an Executive 
Councillorship, which might mdeed lead to them. 

Much of course depended upon the head He was a 
stranger to the land which he was sent out to rule. He 
set out to work with a bureaucracy which had crystal- 
lized traditions It supphed the expert knowledge about 
men and things m India, obtained after prolonged years 
of service on the spot The claims of such a body to 
be recogmzed as an authoritative and correct guide 
could not be hghtly disregarded, and sometimes it was 
not the Viceroy but the Council which really ruled. 
However, to a Viceroy endowed with a distinct indivi- 
duahty and vigour of wiU, the constitutional atmosphere 
of the Council was congemal to the development of his 
personal influence and the acceptance of his lead in all 
matters of policy and detail All the same, the assistance 
of the Executive Council was mdispensable to the 
Viceroy in all circumstances. It maintained the conti- 
nuity of administration And except under a,bnormal 
circumstances no Viceroy would thi^ of exercismg his 
extraordmary prerogatives in order to override the 
declared opimon of the Executive Council As J. S. Mill 
said, the advisers attached to a powerful and self-willed 
man ought not to be put under conditions which would 
reduce them to a cypher 

After Expansion The recent enlargement of the 
Executive Council and its substantial Indianization and 
non-officialization have naturally changed its complexion 
It has ceased to be a predominantly bureaucratic body, 
though a certain official element still persists m its 
composition It is true that the non-official councillors 
are not necessarily required to be elected members of 
the central legislature nor are they responsible to and 
removable by it However, it is hoped that conventions 
and traditions which may be set up in the performance 
of its duties wiU approximate to the parliamentary 
atmosphere in all essentials 



IX 


SOME GENERAL INFORMATION 
CONCERNING LEGISLATURES 

The legislatuie is one of the most vital parts of a 
coimtry’s constitutional system m modem times The 
significant position that it holds in national life must 
be clearly appieciated Certain principles have now- 
come to be specially associated with the formation of 
legislative chambers and With the defimtion of their 
powers. The loutme of their working has also crystal- 
lized along certain broad hnes The law-making bodies 
of any particular country have to be 3 udged in the hght 
of these general standards 

There aie two types of legislatures m Indian pohty 
One functions for the Central Government and the 
other for the provinces A detailed study of their 
structure, powers, and operation may, with benefit, be 
preceded by a very brief description of a few mam 
features of legislative mstitutions, which will supply a 
proper perspective for an understanding of their pro- 
gressive growth m India and their present value 

1. Importance of the Legislature 

The Legislature Controls the Executive In all 
important Western countries the legislature has now 
acquired a pecuhar importance Originally, it was 
predommantly, if not purely, a law-makmg body Its 
function was to pass measures which required the force 
of legality. The business that it transacted pertamed 
primarily to Bills and Acts From this position of com- 
parative simphcity the legislature has now evolved mto 
a body which exercises general control over the 
admimstration 

The principle and practice of pohtical responsibility 
move round the pivot of the legislature’s supremacy 
over the executive The powers and functions of the 
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legislature are the touchstone which assesses the degree 
of popular control that obtains in a constitution. 
Modern legislatures are not only law-making bodies . 
they make laws , they vote grants of the necessary 
money , they practically appoint the Mimsters, direct^ 
control and modify their pohcy, and in case of a dis- 
agreement, even ^snuss them The daily routme of 
departmental management is not, mdeed, looked after 
by them, but the general line of admimstrative action 
and the general principles govemmg the pohcy of the 
state are all inspired and dictated by their opmions and 
views In other words, an all-sided control of the state 
vests m the legislature m a form of government which 
IS described by constitutional writers as responsible 
The Enghsh Cabmet, for instance, is the product of 
Parhament and completely amenable to it 

Structure of the Legislature This unique import- 
ance that has progressively come to be attached to the 
legislature m modem days is the natural consequence 
of the changed character of the structure of legislative 
chambers They are now elected bodies largely reflect- 
mg popular opimon and therefore carrymg with them 
the prestige of bemg the accredited mouthpieces of the 
whole nation To find the extent and the reahty of the 
legislature’s predominance over the .executive is to 
measure the progress in v democratization and responsi- 
bihty of that form of polity The more complete the sub- 
ordmation of the executive, the greater is the advance 
m the direction of responsibihty. The legislatures m 
India, therefore, whether m the Central Government or 
in the provinces, have to be judged by this criterion. 

2. The Functions of a Legislature 

I Legislative A legislature’s functions and powers 
can be divided into diffeient parts For instance, they 
can be described separately as referring to legislation, 
or to administration, or to finance. The meaning of the 
first division is clear No measure can obtam the force 
of legahty unless it is passed by the legislature Every- 
thmg that is mcorporated into the law of the land, and 
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obedience to which is required of the citizens, has to 
receive the legislature’s sanction before it can be so 
incorporated and enfoiced Unless otherwise provided, 
no Bill which is not voted by the legislature can have 
application in a court of law 

II Administrative The control over administra- 
tion IS exercised in various ways (i) by moving 
resolutions (ii) by movmg votes of no confidence or 
censure, (m) by movmg adjournments, and (iv) by 
asking questions and supplementary questions to ehcit 
information about departmental details 

(i) Resolutions On any matter of pubhc import- 
ance the legislatuie might express a clear opmion after 
having discussed the issues thoroughly This expression, 
of opinion IS in the form of a recommendation to the^ 
Government It has no binding legal force It is not 
a law and has not to pass through the elaborate proce- 
duie to which every Bill is subjected before its final 
consummation into an Act Yet the expression of 
opmion has a value of its own It makes plam the- 
views of the elected representatives of the people, and 
theiefore serves as an ihdicator which records the 
strength and the direction of popular opimon A' clear 
mdication of the popular will cannot be ignored by any 
executive Government having a sense of responsibility^ 
It serves to guide correctly, if not to control rigidly, any 
steps that may be contemplated by the executive 
authority 

(ii) Vote of Censure or No Confidence A vote 
of no confidence or censure is the most direct way of 
expressmg disapproval and of indicating the agency 
which it IS desired to condemn In a responsible admin- 
istration, occasions for votes of censuie are rare, for, 
before matters come to that pass, numerous indications 
are given of the existing displeasure and they are im- 
^§diately understood This right is of particular use irt 
those forms of government where the executive cannot 
be removed from office by the legislature A direct and 
emphatic condemnation of the actions of irresponsible 
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officials IS likely to serve as a moral restraint upon 
them 

(m) Adjournments Adjournment motions are m- 
tended to direct the attention o£ the house and the 
Government to any extraordinary happening mvolving 
pubhc weal or interest that might take place durmg the 
actual session of the council or that may have taken 
place only a short time prior to the meeting of the 
session Any member may beg leave to move that the 
regular business on the agenda be temporarily suspend- 
ed and that the house do discuss the extraordmary 
occurrence, provided the president allows the motion. 
The president need not do so if he feels that the matter 
is not of sufficient importance. Motions for adjourn- 
ment save the discussions of the chamber on promment 
and burning topics of the day from bemg stale ^ 

(iv) Interpellation The power of askmg questions 
and supplementary questions is extremely valuable It 
serves to throw important sidelights on the admmistra- 
tion by enabhng members to elicit information regard- 
ing routine departmental management It is useful in 
exposmg any unjust or tyranmcal abuse of the freedom 
of judgement and discrehon that has necessarily to be 
allowed to the executive Any member of the legisla- 
ture can put a question on a matter of public interest, 
subject to its disallowance by the president, and if the 
answer given proves unsatisfactory, either the member 
- who puts the question origmally, or any other curious 
or dissatisfied member may put further supplementary 
questions This at 'times approximates to a regular 
cross-exammation Details which are too trivial to be 
discussed m the form of resolutions and which are too 
important to be completely ignored can be brought up 
for pubhc criticism through the exercise of the power 
of interpellation 

Pubhcity is the greatest check and the greatest cor- 
rective to the waywardness of ail normal Governments 
Publicity is of still greater value when the form ^of 
government is an irresponsible bureaucracy Resolu- 
tions, adjournments, votes of censure, questions, and 
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supplemental y questions are instruments of publicity, 
and so long as the working of the Government has not 
become mechanical and unhuman, the fear of pubhc 
criticism and pubhc exposure proves a salutary restraint 
upon the actions of Government officials^ 

III Financial The last and most important power 
that a legislature can enjoy is control over the purse, 
that is, over taxation and expenditure The great con- 
stitutional stiuggle in England throughout the Stuart 
period, and even earlier, centred round the disputed 
question whether the ICing could levy taxe^ without the 
consent of the people and spend them as he liked, 
irrespective of the wishes of Parhament The most 
glorious achievement of the popular party m the struggle 
was the establishment of the principle that the money 
which the Kmg’s authority wanted to collect from the 
people by way of taxation must be voted by the repre- 
sentatives of the people assembled m Parhament 
Parhament also decided the manner of its collection and 
the direction of its expenditure The essencfe of demo- 
cracy hes, among other things, in this undisputed control 
over the purse that is exercised by the people through 
their chosen representatives The real power of any 
legislature is to be measured by the degree of the 
monetary powers- it enjoys The Enghsh Parhament — 
or more correctly the House of Commons — is the sole 
authority for and the sole custodian of the finances of 
the Government of England The executive can get only 
as much money as is voted by Parhament, and has to 
spend it on those purposes only for which it has been 
specifically voted Finances are to the State what breath 
IS to the body, and m responsible forms of government 
entire control over them is vested in the legislature 

3 Franchise and Electoiates 

Modern Democracies are Representative Demo- 
ciacies m modern days are representative A direct 
democrac 3 ^ is a physical impossibihty, apart from 
considerations of its advantages or disadvantages In a 
lepiesentative government, the affairs of the State are 
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entrusted to a few people chosen hy the citizens. In 
an ideal state of things, every citizen, unless positively 
disqualified, has the right of voting in the election of 
such persons The smaller the number of disqualifica- 
tions and the larger the number of persons who are 
authorized to give their vote, the more representative 
becomes the character of the Government 

The right of giving a vote is described, in pohtical 
science, as the franchise Persons to whom the right 
of franchise is given are described as the electorate or 
the constituency The electorate is not identical with 
the total body of the citizens. It contains only those 
persons who are allowed to take part, indirectly, in the 
admmistration of the land 

Disqualifications > What sort of persons should be 
excluded from the enjoyment of this political privilege 
On the answer to this crucial question depends the 
degree of the democratic character of a democracy 
Certam disqualifications are obvious Children and 
young boys and girls are not, for instance, mteUectually 
in a position to understand the problems of government 
and to exercise the franchise Lunatics and madmen 
come m the same category Criminal offenders who 
have been convicted by a court of law for crimes agamst 
society evidently cannot be permitted to have any share 
in the formation of the Government The same view- 
point holds good in the case of bankrupts Even in 
countries where there is universal franchise, these dis- 
qualifications are accepted as necessary and desirable 

Adult Suffrage Most of the representative Govern- 
ments in the past had more restrictions than these on 
the exercise of the franchise Women, for example, 
were disqualified on account of their sex even if they 
possessed the other necessary quahfications Poor 
persons, labourers, and wage-earners were also regarded 
as unfit to possess the right of givmg a vote Owner- 
ship of a certain mimmum amount of property or in- 
come has been an almost invariable qu^ification to 
entitle persons to have the vote The trend of modern 
times is to reduce the amount to as low a figure as 
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possible so as to include in the electorate tbe largest 
number of citizens. 

Some Western countries have abolished property 
qualifications altogether They have conferred the 
right of vote on all citizens, men and women, who have 
reached a certain age, and who are not debarred other- 
wise, as for instance on grounds of lunacy, treason, or 
banlcruptcy Conditions in India may 'be different, but 
the Indian electorate is to be 3 udged from the same point 
of view The Nehru Report advocated the introduction 
of adult suffrage 

4 Electorates in India 

It will be peitment to describe here the different 
kinds of electorates that exist in India at the present 
day They aie mainly based on qualifications either of 
piopeity or commumty or special interests Residence 
IS also an important factor 

General Electorates A general electoiate is one m 
^hich no account is taken of the race or community of 
the voter The electoral law prescribes certain property 
and other qualifications, and all citizens who possess 
them are entitled to vote, irrespective of caste, creed and 
rehgion Residence m a definite territorial area, which 
defines the geographical limits of the electorate, is of 
course essential 

Non-Mohammedan Constituency In India, the 
nearest approach to a general electorate is found in the 
non-Mohammedan constituency It consists of all en- 
franchised persons, other than Mohammedans, m any 
electoral area It may thus be composed of Hindus, 
Parsees, Jews, Chiistians and others, all placed together , 
in one gioup, provided they satisfy the conditions about 
the franchise 

Communal Electorates The concept of a communal 
electorate is different Here the very first condition 
which IS essential to entitle a person to a vote is that 
he must belong to a particular commimity Bemg a 
member of that community, he must further satisfy the 
conditions of the franchise as they may have been fixed 
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by the electoral law Persons not belonging to that 
conunimity are entirely excluded from the electorate 
In India, communal electorates have been conceded to 
the Mohammedans throughout the land, to the Sildis m 
the Punjab and to the Europeans m important cities and 
plantations The voters who vote m these constituen- 
cies and the candidates who contest these seats must 
belong to the Mohammedan, Sikh and European com- 
mumties respectively Others can neither vote nor 
stand for election in these electorates 
Mixed Electorates with Reserved Seats It is pos- 
sible to devise an electorate which is a compromise 
between the general and communal principles and com- 
bmes both of them That is known as the system of 
mixed electorates with reservation of seats for particular 
communities In such a system it is not necessary that 
the voters or electors should belong to a particular 
rehgion or race The electorate contains the names of 
aU those who possess the requisite franchise, though they 
belong to different creeds and commumties. But it is 
also laid down that out of the total number of seats whic^ 
have to be filled by election a certam number must be 
held by members of a particular race 

An illustration will make the pomt clear Suppose 
a territorial constituency has been assigned three seats 
m the legislature It may be prescribed that at least 
one of these three seats must be held by a Mussalman 
though the electors are composed of both Mussalmans 
and non-Mussalmans 

It may happen that m the election the three candi- 
dates who poll the largest number of votes, in consecu- 
tive order, are all non-Mussalmans In that case the 
third candidate is not declared to be 'elected , but the 
Mussalman candidate who has obtamed the largest 
nmnber of votes, though he may stand much lower m 
rank in the numerical order, is declared successful 
On the other hand, it may also happen that m the 
results of the election the fcst three candidates, who 
poll the largest number of votes in consecutive order, 
are all Mussalmans The election of every one of them 
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IS, m that case, considered to be perfectly valid. In 
addition to the one seat reserved for them, they are thus 
enabled to capture the remainmg ones. 

In a communal electorate the candidate has to wm the 
confidence of the members of his own community only 
In a mixed electorate with reservation of seats, he has 
to look for votes even outside his commumty and 
endeavour to be popular with aU 

In India, the privilege of reservation of seats for their 
own commumty was granted to the Maratha caste m the 
Bombay Deccan m elections to the Bombay Legislative 
Council by the Act of 1919, but lyas taken away by the 
Act of 1935 The Nehru Report advocated the exten- 
sion of the same system throughout the whole country 
m place of the present communal electorates A con- 
siderable body of enlightened public oppuon also sup- 
ports the same view in the mterests of a consohdated 
Indian nationalism 

Special Electorates Besides these t 3 ^es there is 
another type known as ‘ special constituencies \ These 
are mtended to represent certam special mterests in the 
country m their own right and mdependently The 
landed aristocracy of the country, the industry, trade 
and commerce of the country, educational institutions 
hke umversities, are all special mterests which have to 
be properly safeguarded and which are given special 
recogmtion as entities useful and beneficial to the state. 
They are therefore very often formed mto constituencies 
by themselves. Such a constituency consists of all per- 
sons who are united by the tie of common mterest, 
irrespective of commumty or race. They are thus 
different from commimal constituencies. 

In India several umversities have been given the right 
of sendmg then own representatives to the legislature 
Similarly, European Chambers of Commerce, Indian 
Merchants’ Chambers and Bureaus, Millowners’ Asso- 
ciations, Sardars and Inamdars have been created into 
constituencies by themselves Every person, irrespective 
of commumty or rehgion, who is a recognized consti- 
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tuent of these bodies can vote in elections which are 
held for the return of their representatives 
Why Communal Electorates were Created Com- 
munal electorates were intioduced in India as the most 
convement and satisfactory means which the British 
imperialist could devise for protectmg the interests of 
nunorities One of the greatest dangers of democracy 
is that it may degenerate mto a mere tyrannical rule of 
the majority over the minority and the suppression of 
the latter This danger is likely to be aggravated in a 
country like India with its many races, religions, 
languages and conflicting historical traditions Some 
effective safeguard was considered necessary under these 
. circumstances I The Morley-Mmto Reforms of 1909 
therefore decreed that the Indian electorates should be 
divided mto two parts — ^non-Mohammedan and Moham- 
medan — on the principle of religion To such exclusive 
rehgious groups was given the right of sending repre- 
sentatives from among themselves to the legislatures 
Weightage in representation was given to the rmnonty 
commumty, that is the Muslims 
Their Dangerous Effects That communal elector- 
ates have a tendency to emphasize and perpetuate th4 
existing racial and religious differenced, and to prevent 
the growth of a healthy nationalism, will be readily 
admitted by even a casual observer By putting a pre- 
mium upon cormnunahty they positively discourage any 
tendency to a political fusion of the different communi- 
ties, and engender a narrower and more selfish angle of 
vision The communal and religious antagonism in 
India IS attributed by many eminent Indians to the exist- 
ence of communal electorates However, communal 
electorates are an accomphshed fact in Indian pohty and 
it IS extremely difficult to undo what has been done 
They have acquued the strength of a vested interests 
The mmority is reluctant to part with a privilege which 
has been in its possession for many years It will be a 
long time before the minority can be persuaded to accept 
other moie scientific and less objectionable devices to ' 
protect its interests / 
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The Electoral Roll All persons born in the state 
aie not automatically given the right of voting even 
under the system of adult franchise And when the 
latter is not m operation, certain property and other 
quahfications aie prescribed by law to determine the 
Tight of votmg A hst is made, for a specific territorial 
' area, of all persons who possess those qualifications and 
are therefoie entitled to exercise their vote This hst 
IS called the electoial roll 

A preliminary and tentative edition of the electoral 
loU is published by the Government and kept open for 
public inspection for a stated period of time It may 
happen that names of persons who, by their possession 
of the requisite qualifications are entitled to get a vote, 
have not been mcluded m the electoral roll through 
oversight or mistake Such omissions can be brought to 
the notice of the Collector or other authorized official 
and lectified by him A revised and final edition of the 
electoral roll is then pubhshed and only the persons 
whose names are included therein are allowed to vote 
at the time of election 

5. The Bicameral System 

The Upper House and the Lower House In the 
bicameral system, the legislature is composed of two 
separate chambers One of them is known as the Upper 
House or''the Second Chamber, and the other is known 
as the Lower House or Chamber The electorates of the 
two Houses are not the same Their powers, functions 
and pohtical status are not identical They are formed 
to fulfil different purposes and embody different ideals 

The higher cliamber is intended mainly to represent 
the vested mterests and the wealth of the land It con- 
sists of the members of the historical aristocracy, big 
landowners, wealthy merchants and other propertied 
persons A spiinklmg of a few mtellectuals and pubhc 
workers is also usually added to it On the other hand, 
the lower chamber is more democratic in character It 
is expected to contain the poorer element in the com- 
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munity and therefore the franchise for its election is 
dehherately kept low 

The Lower House has Larger Powers Because the 
lower chamber is more representative and democratic 
m its structm'e it is usually invested with greater poh- 
tical power and control It is considered only fair and 
natural that the body which reflects in a very great 
measure the nation’s will should possess the dominant 
authority in the state For this reason the English 
House of Commons is empowered to make and unmake 
the executive government m that country and to dictate 
to it. 

The Upper Chamber is intended to Amend and 
Revise. The upper chamber represents only the privi- 
leged few who form the higher strata of society Its 
members are not expected to be in the closest touch 
with the demos, or to give expression to its ambitions and 
sorrows. They are therefore precluded from exercismg 
any effective control over money matters either on the 
income or on the expenditure side Even m sub 3 ects 
other than finance the tendency of modern days is to 
look upon the second chamber as a brake and as a 
restramt on the impulsiveness of democracy. It is en- 
trusted with the duty of amendment and revision It is 
empowered to compel reconsideration of a measure 
which may have been passed by the lower chamber 
without due consideration. However, it is not intended 
that a body which represents only the aristocracy and 
the ohgarchy of the land should be permitted to be a 
permanent lundrance to national progress as visualized 
by the large majority of citizens who are electors. 

Controversy about the Need for a Second Chamber. 
Pohtical thinkers are not agreed on the question as to 
whether two legislative chambers are necessary or desir- 
able m a unitary state at all. There are not a few who 
hold the heterodox opmion that a second chamber is an 
unwanted superfluity and a nuisance They feel that its 
existence involves an unnecessary reduphcation of gov- 
ernmental work and consequently an enormous waste 
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of time, energy and money In their opinion second 
chambers should be abohshed 
Its Introduction in India The framework of Indian 
pohty has been umtary since the Regulating Act Even 
the Montford Reforms did not make it federal How- 
^ ever the Act of 1919 mtroduced the bicameral system 
in the Central Legislatuie of India by the creation of the 
Legislative Assembly and the Council of State. It may 
be conceded for the sake of argument that the dangers 
of an upper chamber are not hkely to become serious in 
a free nation But its bhnd imitation in a subject country 
may prove perilous to national advance towards 
autonomy. 

The Indian Government has not yet been made 
responsible to the Indian people Conditions in this 
land are not therefore similar to those that obtam m a 
self-governing domimon or a sovereign state In the 
psychological and material environment of a conquered 
race the existence of an ohgarchical legislative house 
may prove rumous to political progress It may detract 
from the growth of national sohdarity 
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THE CENTRAL LEGISLATURE 

1. Historical 

Progress up to 1919. The Regulating Act conferred 
upon the Governor-General and his Executive Council 
the po-wer of making regulations or laws for the Com- 
pany’s domimons m India The problems and require- 
ments of a growing 'empire soon made it pecessary to 
assign the work to a specialist, and a Law Member was 
appomted to the Executive Council m 1833. From 1861 
a few non-official Indians came to be added to that 
Council when it sat for the purpose of making laws 
Some of these members were allowed to be elected by 
the acts of 1892 and 1909, and the deliberative powers of 
the Councils were increased to a certain extent. In 
those days of course there was no question of the 
executive being put under the control of the legislature 
After the Act of 1919 The Montford Reforms were 
supposed to be the first instalment of self-government 
promised to India by the Announcement of August 1917. 

*The constitution and statu:^ of the legislatures as pro- 
posed by them had a faint and shadowy background of 
pohtical responsibihty For the first time m Indian 
constitutional history, a bicameral system was introduced 
The old Supreme Legislative Council was replaced by 
two bodies, the Council of State and the Legislative 
Assembly A large elective element was introduced in 
them and they were granted more importance and 
powers than their predecessors had enjoyed 

The Montagu-Chelmsford Reforms have now been 
superseded by the Act of 1935 If and when, in accord- 
ance ivith the provisions of that Act, the Federation of 
India comes to be established, the central legislature will 
be constituted on entirely different Imes However, till 
the time that portion of the Act becomes operative, the 
central legislative chambers as they have existed since 
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the Act of 1919 will continue to function Their consti- 
tution, powers, procedure, etc , during the transitional 
period have been defined in the Ninth Schedule of the 
Act of 1935 A detailed account of the two chambers 
as they exist today is given m the foUowmg sections 

2. The Council of State 

Constitution The Council of State m India corres- 
ponds to the upper chambers of other countries The 
total number of its members is 60 Out of these, 33 are 
elected by various constituencies and 27 are nommated 
by the Government Of the nominated members, not 
more than 20 are to be officials- 

The Council of State is a part of the central legisla- 
tuie and its electorate is comprised withm the territorial 
hmits of the whole of British India Elections are not 
however held on a general tipket throughout the area 
The existmg pohtical divisions are taken as units, and 
seats are assigned to them approximately m proportion 
to their population, to their territorial extent and so on 
Tlie total elected number of thirty-three is thus distri- 
buted among the various provinces which are taken 
as electoral umts A similar distribution of nominated 
seats also takes place 

FRANcrasE The great diversity of pohtical and 
econoimc conditions in the various provinces makes a 
uniform franchise for a chamber of the central legisla- 
ture almost an impossibihty The franchise for the 
. Council of State therefore is different in the different 
provinces The variation is, of course, mtended only to 
equahze the ^ conditions of the franchise as far as pos- 
sible by taking into account the particular economic or 
pohtical situation of each province and correctmg and 
modifying the franchise m the hght of those conditions. 
This body is intended to serve the purpose of an upper 
and revising chamber and therefore to consist of per- 
sons who have large vested interests m the land They 
are expected to be conservative enough to counter- 
balance the radical freaks of a demos The qualifica- 
tions are therefore so contrived as to ensure that the 
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majority of the members will belong to the richest strata 
of society, a small number being allowed for intellectuals 

In the Provmce of Bombay (i) persons who pay 
mcome-tax on an annual income of not less than 
Rs 30,000, (ii) persons who are owners of land, the land 
revenue dues of which are not less than Rs 2,000 per 
year, (iii) persons who are Sardars or Talukdars or 
Durnaldars or Inamdars and recognized as such by the 
Government, are entitled to have a vote The object 
and the effect of this high franchise are clear It 
excludes anyone who is not very wealthy or who is not 
a scion of an aristocratic family The nttehectual 
element is supphed by the further provisions that (iv) 
all persons who -have been once President or Vice- 
President of a Mumcipality, (v) President or Vice- 
President of a District Local Board, (vi) persons who 
have been members of the Senate or fellows of a 
University, (vii) persons who have been members of 
any legislative body m India, (vni) persons who enjoy 
the title of Mahamahopadhyaya or Shams-ul-Ulema, have 
also a right to vote. These provisions have made it pos- 
sible for comparatively poor persons to contest the seats 
of the Council if they have to their credit some pubhc 
work and influence as demonstrated by their possessing 
any of these qualifications 

In the elections of 1925 the total electorate for the 
Council of State numbered 32,126, of which Burma con- 
tributed no less than 15,555 If representatives from 
Burma are excluded, the remaining thirty-two members 
of the Council of State were elected bj'^ only 17,000 
voters apread over the whole of British India. This 
position has not appreciably changed in the subsequent 
election which was held m 1930 

It is an Oligarchical Body With the exception of 
this small intellectual and to a certam extent democratic 
element, the Council of State has a predominantly 
oligarchical character. It therefore possesses all the 
characteristics that are the distmguishing features of 
oligarchy. It is conservative m its formation It is 
suspicious of progress. Its outlook is generally narrow. 
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Representing as it does the vested interests in the state, 
it IS inclined to be self-centred and self-protecting Not 
being returned by an extensive electorate it has a 
tendency to be exclusive in its outlook and to be un- 
affected by the cuiients of popular opinion The small 
elected majority of five is not calculated to lessen the 
consequences of the oligarchical nature of the body. 
The tenm'e of the Council of State is five years 

President For any legislature the position and status 
of the President are matters of important consideration 
and privilege In the case of the old Supreme Legisla- 
tive Council, the Governor-General was the ex o-fficio 
president In the new dispensation of the Montford 
Reforms this privilege was taken away from the 
Governor-General The President of the Council of 
State IS now nominated by the Governor-General, and 
till 1932 he was mvariably an official Thereafter, how- 
ever, a non-official has been selected to hold that office 
The Council of State ik denied the privilege of electing 
its own President, a privilege which is enjoyed by the 
Legislative Assembly 

Functions and Powers I Legislative A refer- 
ence has already been made to the different kinds of 
powers which a legislative chamber can possess ^ The 
Council of State has been given full legislative powers 
Every Bill which has to be passed mto an Act must 
receive its assent Any member, official or non-official, 
may introduce a BiU for the consideration of the House, 
which may or may not pass it No measure can be in- 
corporated into the law of the land unless the Council 
of State has given its sanction to it It enjoys m this 
1 espect the same powers as are enjoyed by the Legislative 
Assembly 

II Administrative It can exercise control over 
the admimstration by moving resolutions or adjourn- 
ments or votes of censure, or by putting questions and 
supplementary questions Fifteen days’ notice is 
Tequired for a resolution The Governor-General can dis- 
allow any resolution if he feels it necessary to do so in 

1 See pp 86-89 
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the public interest Motions for adjournment must 
refer to definite matters of urgent public importance and 
of recent occurience. Questions and supplementary 
questions to ehcit information on pomts m the routme 
of administration can be put by members to the execu- 
tive ojEficials On matters affectmg the relations of the 
Government with foreign States or Indian Prmces or on 
those matters which are sub judice, no questions can be 
asked and no resolutions can be mpved. The president 
can disallow a question or supplementary question. He 
can also disallow a motion for adjournment 

III Financial Lastly, the financial powers of the 
Council of State have to be understood. The Council of 
State is avowedly a body of elders, oligarchical in 
character and serving as an upper chamber. It has only 
a remote acquamtance with popular sentiments and 
desires The second chambers m Western countries 
have not the same thorough control over the nation’s 
purse as the lower chambers possess They are regarded 
as mherently unfitted to exercise this power because of 
their vested interests, because of their narrow represen- 
tative character and because of the general conservative 
outlook, that pervades all their thoughts and acts The 
House of Lords in England, for mstance, cannot imtiate 
any money bill, and after the legislation of 1911 cannot 
claim equal rights with the lower chamber m financial 
affairs , it has been disarmed of the privilege of persist- 
ently opposing and obstructing the passage of the Finance 
Bill after it has been passed more than once by the lower 
body, the Commons 

Folio wmg this sound constitutional precedent, the 
Indian upper chamber is demed certam privileges m 
financial matters which are gi anted to the lower 
chamber The budget is to be presented to both bodies 
on the same day Both of them can discuss it thoroughly, 
but the voting of paiticular grants demanded by the 
heads of various departments is a special duty and privi- 
lege of the Assembly These are not submitted to the 
Council of State after they have been voted upon by 
the Assembly The lattei body is in this respect 



The Central Legislature 103' 

supreme, subject to the certifymg veto of the Governor- 
I General. 

After the voting of grants, ways and means of revenue 
have to be considered Money has do be found for the 
expenditure that is voted, and all proposals for taxation 
are embodied in a BiU known as the Finance Bill This- 
Bill has to be passed by the Assembly and is then sent 
up to the Council of State for its assent like any other 
legislative Bill, The Council may pass the Bill as it iff 
or introduce amendments, which must be acceptable to 
the origmatmg chamber In a deadlock the Governor- 
General’s extraordmary powers can be exercised for 
preserving the proper conduct of the admimstration 

The Council of State’s financial powers are therefore 
_as follows The budget is presented to it at the same 
time as to the Assembly. It has the right to hold a 
general discussion on the budget and generally on the 
financial policy of the state Its legislative powers bemg 
co-ordinate with those of the Assembly, the Finance 
Bill, which contams all proposals of taxation, has to be 
submitted for its assent and can be modified or even 
1 ejected by it The power which the Coimcil of State 
does not possess is that of voting supplies or grants^ 
demands for which are made by the heads of the various- 
departments separately That is the exclusive privilege 
of the Assembly 

Freedom of Speech Subject to the rules and 
standing ordeis, theie is freedom of speech for members 
m the Council of State No person is liable to any pro- 
ceedings in any court by reason of his speech or vote irt 
the Chamber 

Criticism op the Council of State The experience 
of the workmg of the Council during the last two decades 
and more has revealed the usual antagonism and cleavage 
between the view-pomts of a democratic chamber and 
those of an oligarchical house, A cent per cent mcrease 
m the salt-tax, which was proposed in the budget by 
the Finance Member and which was vehemently 
opposed by the Legislative Assembly, was approved of 
by the Council of State Nor could the Assembly’s" 
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Statement showing the Coi^iposition of the Council of State 
AS rr stood when the Simon Commission reported^ 
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Elected 
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Government of India .. 
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Burma 
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1 

1 

2 

N W F Provmce 


1 



Hh 

^ s 


1 

Total . 

17 

10 

16 


1 

2 

3 

60 


antagonism to the Princes’ Protection Bill find any 
support in the Council of State. In fact, a constitu- 
tional crisis m the real sense of the word has not yet 
occurred at all On crucial occasions of conflict between 
the democratic Assembly and the bureaucratic Govern- 
ment, the ohgarchical Council of State has till now 
invariably thrown itself on the side of the Government 

Even m fiee countries, a congregation of vested 
interests is always nervous of the progressive democra- 
tic impulse, ^nd is opposed to it In a conquered country 

1 Report, vol I, p 1G7 

^Including the president 

3 One of these is nominated as the result of an election held 
in Berar 

'I At alternate geneial elections there are three non-Moham- 
medan seats for Bihar and Orissa and only one Mohammedan 
seat for the Punjab 

5 The distribution of nommated seats may be varied at the 
discretion of the Governor- Geneial but the officials cannot exceed 
twenty 
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like India the instinct of self-preservation is immensely 
stiengthened and naturally induces mtense caution ^on 
the part of the aristocratic class Critics of the Council 
of State have every reason t6 deprecate the formation 
and constitution of a body -vyhich is inevitably drawn 
mto an alliance with the bureaucracy as against the 
declared wishes of the popular chamber 

3. The Legislative Assembly 

Constitution The lower and more democratic 
chamber in the Indian legislature is known as the Indian 
Legislative Assembly^ This body consists of a total of 
144 members of which 103 are elected and 41 nominated 
Of the latter not more than 25 are to be officials It 
is thus evident that both in • its size and in the larger 
proportion of elected to nominated members the 
Assembly is distinguished from the Council of State 
The total number of its members is distributed among 
the various provinces according to their population and 
importance The existing pohtical divisions of the 
territoiy of India are accepted as the umts for its 
election , and as it is a body larger and more demo- 
cratic than the Council of State and possesses a wider ' 
electorate, the pohtical sub-divisions of the province are 
further taken as umts for the distribution of seats and 
for election, unlike the Council of State for which, m 
the non-Mohammedan constituency, the province as a 
whole is the umt Thus the number of elected members 
representing the province of Bombay in the Assembly 
IS 16 out of its elected total of 103 These are elected 
from constituencies, the territorial extent of which 
corresponds to the Commissioners’ Divisions, or, in the 
urban constituency of the City of Bombay, to the 
extent of the city 

Franchise There cannot be a umform franchise foi 
the Assembly throughout India It varies in the differ- 
ent provinces accordmg to local conditions, an attempt 
bemg made to estabhsh similar real conditions m all 
the provmces In the provmce of Bombay, (i) all 
pel sons who pay income-tax , (u) all persons who pay 
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an annual land revenue not less than Rs. 37-8 in the 
Upper Sind Frontier, Panch Mahals and Ratnagiri 
Districts and not less than Rs 75 in the rest of the 
province, have been given the franchise for the 
Assembly It will be seen that this franchise is mi|ch 
wider than that, for the Council of State and narrower 
than that for the Bombay Legislative Council as pre- 
scribed by the Montford Reforms Members possessmg 
a wider outlook, and elected from a wider electorate, 
are required to discuss all-India questions , yet the 
fianchise cannot be too high if a largely democratic and 
representative character is to be maintained The 
Assembly must combine in itself the chaiacteristics of 
bemg a well-proportioned all-India body, and also a 
predommantly democratic body, unlike the oligarchical 
Council of State 

The total electorate for the Legislative Assembly 
numbered 1,415,892 at the time of the last elections 
which were held in the autumn of 1934 Thus its 105 
members were returned by less than fifteen lakhs of 
voters in British India, the total population of which 
was then nearly twenty-five crores. Tliere has been very 
little change in this position since then The tenure of 
the Legislative Assembly is three years 

President It was provided in the Act that the first 
President of the Assembly would be a non-official 
member of Parhamentary experience nominated by the 
Governor-Geneial to hold office for the fiist four years 
As has been stated akeady, the President of the Indian 
legislature before the Montford Reforms was the 
Governor-General ex officio The President of the 
Council of State is a nominated member, and was an 
official till 1932 The Assembly has been given the 
privilege of electmg its own President from amongst 
its members smce the Montford Reforms On the 
expiration of the first four years, during which the 
affairs of the Assembly were to be guided by an 
experienced and well-informed Parliamentarian and 
duimg which conventions and traditions could be set 
up by him, the right of election was to be exercised 
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and thencefoith the chair of the President was to he 
adorned by one on whom the^choice of the Assembly 
fell Sir F. Whyte was the first nominated President 
Mr Vithalbhai J. Patel was the first elected President 
and he was re-elected for a second term of office 
Importance of the Office of President The 
election of its own Speaker has been an important 
and time-honoured privilege of the House of Commons 
The historical evolution of this office is mterestmg. 
From being the spokesman and leader of his colleagues 
and a channel of commumcation between them and the 
monaich, the Speakei has now come to be a non-party 
digmtary vested with all the intiicate functions and 
powers that are necessaiy to guide the deliberations of 
a democratic legislative chamber Constitutionally, the 
Speaker’s or President’s position carries great responsi- 
bilities with it He presides over the meetmgs of the 
body and can adjourn them He mamtams order at the 
time of discussion, gives his ruhngs on disputed points 
of proceduie, and has to dispose systematically of the 
business on the agenda He mamtams the dignity of 
the House by controUmg members in the use of their 
language , he has to piotect carefully the privileges of 
the House from any outside encroachment. He admits 
questions and grants permission to move adjournments. 

In case of an equahty of votes the President can give 
a castmg vote In short, to have its own elected 
President is one of the most cherished and one of the 
most useful prnuleges enjoyed by a legislature 
That privilege was conceded to the Legislative 
Assembly by the Act of 1919. A Deputy-President is 
elected to preside m the absence of the Piesident. 

The salaries of both the Piesident and Deputy-Piesident 
are voted by the Assembly Both ceas6 to hold office 
when they cease to be members of the Assembly and 
may be lemoved from office by a vote of the Assembly 
and with the concurrence of the Governor-General 
Powers and Functions Legislative and Adminis- 
trative The poweis and functions of the Assembly 
are to be considered m the light of the classification / 
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that has been given already^ The legislative powers 
of this body are co-ordmate with the powers of the 
Council of State No Bm can be deemed to have been 
passed into an Act havmg force of legahty unless it is 
passed by both bodies and has received the Governor- 
Geneial’s assent All legislation must therefore pass 
through the Assembly, which can also move resolutions, 
votes of censure, and motions of ad 30 urnment , any of 
its members can put questions and supplementary ques-, 
tions in the same manner as the members of the 
Council of State It can thus effectively establish its 
supervising authoiity and critical control over depart- 
mental administration and mdicate its political piedilec- 
tions 

Financial Pov/ers The Assembly has, however, 
a wder power in the domam of finance than that 
possessed by the Council of State The budget has of 
comse to be presented to this body by the Finance 
Member as he used to submit it to its predecessor 
before 1919 It can also carry on a general discussion 
of the budget and of the financial policy of the Govern- 
ment, as before But now it does not stop mth movmg 
resolutions and dividing the Council on them, as it did 
betw'^een 1909 and the mtioduction of the Refoims of 
1919 For the first time m Indian constitutional history, 
power was given to the legislature to vote the grants 
demanded m the budget This has to be clearly under- 
stood 

Before the Montford Reforms The position after 
1909 v/as pecuhar In the first place, the Supreme 
Legislative Coimcil contained a clear official majority, 
so that any amounts of money that the Government 
wanted could be easily secured by their issuing an 
executive mandate concerning the manner m which 
official members should vote And even if an official 
majority had not existed, matters would not have been 
much better, for the power that was conceded to the 
legislatuie in regard to the budget amounted only to 
the libeity of expressing an opinion on a particular 

^ See pp 86-89 
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item jf allowed to do so This expression of opinion 
through the medium of resolutions was not bmdmg upon 
the Government It had not the authority of law. 

After the Montford Reforms . On the other hand, 
the power of votmg supplies, partially granted imder 
the Montford Reforms, is a different tlung It has been 
already explamed that complete control over the 
cdimtry’s finance is one of the essential conditions of 
parhamentaiy government It has not been introduced 
m the central admimstration of India Yet an endea- 
vour IS made to cieate some shadow of parliamentary 
government by conceding to the legislature the privilege 
of votmg a part of the total supplies required by the 
Government of India The money required for certain 
items cannot be spent unless it is voted by the Assembly 
or IS permitted to be spent by the certification of the 
Governor-General 

Non-votable Items The proposals of the Govern- 
ment for the appropriation of revenues and moneys are 
divided into two parts, votable and non-votable., 
Grants commg under the latter head, are not put for 
the Assembly’s vote, nor can they be discussed by the 
legislature unless the Governor-General permits Some 
very important subjects are included in this group 
Interest and sinkmg fund charges, salaries and pensions 
of persons appointed with the approval of His Majesty 
or the Secretary of State, salaries/ of Chief Commis- 
sioners, expenditure under the heads ecclesiastical, 
external affairs, defence, and tribal areas, also expendi- 
ture on matters m which the Governor-General is 
reqmred to act in his discretion by the Act of 1935, 
and expenditure charged on the revenues of the 
Federation, are all non-votable subjects They cover 
about eights^-five per cent of the total expenditure 

Votable Items Proposals for the appropriation of 
revenues in 'subjects other than these specified ones are 
submitted to the vote of the Assembly m the form of 
demands for grants The Assembly may assent to or 
reduce or refuse a grant Grants that have been thus 
reduced or rejected cannot be obtained unless the* 
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Governor-General feels that they are absolutely 
necessary for the discharge of his responsibilities 
towards Parhament and so restores them by his power 
of certification The Jomt Parliamentary Committee 
made it clear that the power of certification was 
intended to be real, inasmuch as voting of the budget 
was not accompamed by any degree of political 
responsibility and the Govemor-General-in-Council 
contmued to be solely responsible to Parliament for 
peace, order and good government in India 

With the cieation of an Assembly containing a large 
elected non-official majority and possessing a reasonably 
representative character because of its election on a 
democratic franchise, and with the partial grant to this 
body of the power of votmg supplies demanded by 
Government officials, it is no wonder that the centre 
of political importance m the constitution of India has 
now defimtely shifted to the Indian Legislative 
Assembly The Council of State does not enjoy the 
privilege of voting grants It can only approve of and 
discuss the Finance Bill 

Finance Committee — ^Besides, the Assembly has 
power to appoint a standmg Finance Committee, (i) to 
scrutinize proposals for new votable expenditure, (u) to 
sanction allotments out of lump sum grants, (in) to 
suggest retrenchment and economy m expenditure and 
(iv) generally to , assist the Fmance Department by 
advising on such cases as may be referred to it. The 
Committee consists of ten members elected by the 
Assembly with a chairman nommated by the Governor- 
General 

Committee on Public Accounts At the commence- 
ment of each financial year there is also constituted a 
Committee on Public Accoimts, consisting of not more 
than twelve members of whom not less than two-thirds 
are elected by the non-official members of the Assembly. 
The Fmance Member is the chairman, and has a 
casting vote m case of an equahty of votes. The 
Committee has to scrutinize the audit and appropriation 
accounts of the Governor-General-m-CounciI and satisfy 
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itself that the money voted by the Assembly has been 
spent within the scope of the demand granted by the 
Assembly It has also to bring to the notice of the 
Assembly eveiy reappropriation from one grant to 
another, eveiy reappropriation within a grant, and all 
/SUch expendituie as is desired by the Finance Depart- 
ment to be brought to the notice of the Assembly 

Freedom op Speech As m the Council of State, 
membeis of the Assembly have freedom of speech on 
the floor of the house, subject to rules and standing 
orders They are not liable to any proceedings in any 
court by reason of speech or vote m the chamber. 

4. Procedure of Work in the Central Legislature 

Summons for meetings — ^The time and place for the ; 
meetmg of the central legislature are fixed by the 
Governor-General A summons to attend the session 
1 ^ issue^d to each member by the Secretary of the 
legislative chamber 

Oath and President's election — If a legislature is 
meetmg for the first tune after new elections, its 
members are first of all called upon to take the Oath 
Immediately thereafter they proceed to elect their 
President and then their Vice-President Both these 
elections are not finally valid until they have been 
approved of by the Governor-General 

At the commencement of each session the President 
must nommate from among the members a panel of not 
moie than four chairmen 

In the absence of the President, the Vice-President 
presides If both are absent they can request any one 
of the panel of chairmen to preside over the meetmg. 

Allotment of days for business — ^The Gbvernor- 
Geneial allots defimte days for the transaction of non- 
official business On other days only official busmess 
can be transacted imless the Government otherwise 
directs 

A list of busmess, or agenda, is dispatched to each 
member before the commencement of the session 
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Quorum — ^Twentj*-five members form the quoiim\ for 
a meetmg of the Legislative Assembly and fifteen 
members for that of the Council of State. 

Questions — ^The first hour of each meeting, is 
devoted to the answering of questions The number 
of questions which a particular member may ask 
on any day is lunited to five For each question not 
less than ten clear days’ notice is required ordinarily 
In special cii cumstances, however, short-notice questions 
may be allowed The President has power to disallow 
a question if m his opimon it constitutes an abuse of 
the member’s right 

Any member may put a supplementary question foi 
the purpose of elucidating any matter of fact regarding 
which an answer has been given But such questions 
can bo disallowed by the President 

Resolutions — ^A member who wishes to move a 
resolution must ordmarily give fifteen clear days’ notice 
The resolution must pertain to a subject of general 
pubhc mterest and may be disallowed by the Governor- 
General Amendments can be moved by any member 
to a resolution Non-official resolutions can be taken 
only on days allotted for non-official business. Hieir 
Older of priority is determined by ballot. 

Adjournment motions — Leave to propose an adjourn- 
ment motion for the purpose of discussmg a definite 
matter of urgent pubhc importance must be asked 
immediately after questions have been answered If 
more than thirty members rise in support, the President 
mtimates that the matter will be taken up for discus- 
sion at 4 o’clock m the afternoon The debate must 
terminate at 6 o’clock and thereafter no question in 
respect of that motion shall be put. 

Legislation — Generally, a month’s notice is required 
for leave to mtroduce a Bill Every Bill is required 
to pass thi’ough tlie following stages 

(i) A member who wants to move a Bill must first 
seek leave of the Chamber to mtroduce it In doing 
so he may make a brief explanatory statement An 
opposing member is alsp^ ^owed to make a few 
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remarks to explain his position Then without further 
debate the question is put and if the majority of 
members are in favour of leave hemg granted, the 
mover forthwith mtroduces the Bill 

However, the Governor-General may older the 
publication of a Bill m the Gazette although no motion 
has been made for leave to introduce it. In that case 
such a motion is not necessary and if the Bill is 
afterwards mtroduced it is not necessary to pubhsh it 
agam 

(u) After a Bill has been introduced it is pubhshed 
in the Government Gazette 

(in) Aiter a Bill has been introduced and pubhshed, 
the member m charge moves that the Bill be read for 
the first time Only the general prmciples are discussed 
on this occasion Discussion on details is not permitted. 

(iv) After the first rfeadmg is passed, any one of the 
following motions may be made 

(a) that the Bill be read a second time , 

(b) that the BiH be referred to a Select Committee ; 

and 

(c) that the Bill be circulated for ehcitmg pubhc’ 
opimon 

If (c) IS accepted, the Bill may be referred to a 
Select Committee after public opmion has been ehcited. 

The Select Committee may hear the necessary evidence 
and usually has to submit its report, with dissenting 
minutes, if any, withm two months Tbie report and the 
mmutes aie pubhshed in the Gazette and also circulated 
among members The report is then presented to the 
legislature by the member m charge of the B^ with a 
brief explanatory speech 

(v) After the Select Committee’s report is presented, 
the mover proposes that the Bill be read a second time. 
If this motion is agreed to by the majority, the President 
has to submit the Bill clause by clause separately to the 
vote Any member can move an amendment to any 
clause with seven clear days’ notice. Votes are first 
taken on the amendments and then on the clauses as 
they origmally stood or as they have been amended. 

8 
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(vi) After the second reading is finished the mover 
proposes that the Bill be read for the third time Only 
verbal amendments are allowed on this occasion and no 
notice IS required for them< 

Every BiU is required to be passed three times in three 
readmgs as described above 
A Bill passed by one chamber must be sent to the other 
chamber and there it has to pass through the same 
procedure 

After the Bill has been passed by both the chambers 
it goes to the Governor-General for his assent Only 
after that assent is given does the Bill finally become 
law, when it is cafied an Act. 

Budget . — ^The budget has to pass through the following 
stages • 

(i) It must be presented to the legislature on such day 
as the Governor-General appomts A copy of it along 
with detailed estimates must be dispatched to each 
member at least seven days prior to the first of the days 
allotted for the general discussion of the budget , 

No discussion of the budget can take place on the day 
on which it IS presented 

(u) After the budget is presented, the legislative body 
is at hberty to discuss the budget as a whole. The 
Governor-General allots a definite number of days for 
this purpose This is the opportunity for members to 
criticize the general scheme and pohcy of the Govern- 
ment and the mam principles of administration No 
motion IS allowed at this stage and details are generally 
excluded from the discussion The Fmance Member 
has a general right of reply at the end. 

(lu) After general discussion, the voting of demands 
for grants is undertaken Not more than fifteen days 
are allotted for this purpose and not more than two can 
be taken up by the discussion of any one demand 
On the last of the days allotted for the voting of grants, 
the President must stop all discussion at 5 o’clock m the 
evenmg and forthwith put every outstandmg demand 
to the vote of the chamber. 
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A separate demand for grant is ordinarily made for 
each Government Department. 

The legislature can reduce or omit hut not mcrease the 
amount demanded m a grant. 

5. Conflicts between the two Chambers 

Co-ordinate Legislative Powers of the Chambers 
The Assembly and the Council of State have ^qual status 
and almost equal powers. No Bill can become law unless 
it IS assented to by both the chambers If an uncom- 
promising difference arises between them on any Bill, 
clause or amendment, the Bill, clause or amendment has 
either to be dropped or some method has to be provided 
for ending the dispute Such conflicts have taken place 
in aU bicameral systems of legislature, and solutions for 
the consequent deadlock have also been provided The 
monarch’s unrestricted right of creatmg as many peers 
as he hkes has proved to be the safety-valve 6f the 
Enghsh constitution on more than one occasion, though 
the Parhament Act of 1911 has made resort to this power 
unnecessary. Special clauses were mcluded m the 
Government of India Act of 1919 to end differences be- 
tween the Indian legislative chambers when they arise, 
and they have been mcorporated m the Ninth Schedule 
of the Act of 1935 

Differences between the Chambers and Remedies to 
End them After a Bill has been passed by either of the 
chambers it is sent to the other chamber for its assent, 
without which the Bill cannot become an Act If the 
other chamber accepts the Bill without modification, there 
is no hitch If it mtroduces any amendment, then the 
Bfll IS sent back to the originatmg chamber with the 
amendment. If the amendment is acceptable to the 
originatmg chamber, matters pass off smoothly. The 
real conflict arises on occasions when a Bill passed by 
one chamber is totally re 3 ected by the other or is so 
altered by it as to prove unacceptable to the first cham- 
berv Various methods are provided to avert the conflict 
or to end it when it comes. For example : 
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(i) Joint Select Committee. When a Bill is intro- 
duced in either chamber and before it is referred to a 
Select Committee of the ^house m the second readmg, 
the origmating chamber may request, by a resolution, 
the other chamber to nommate some of its members to 
the Select Committee, so that while the Bill is on the 
anvil and under the searchmg consideration of the Com- 
mittee, members of the other chamber can take part in 
the discussion and give expression to their views so as 
to enable the Bill to be modified in the hght of their 
opmion In this way future opposition may be antici- 
pated and a probable conflict may be averted if the 
motion to appoint a Jomt Committee is accepted by both 
Houses 

On such a Jomt Select Committee an equal number 
of members from both the houses will sit , its chairman 
wiU be elected by itself and will have only one vote, and 
m case the votes are equal, the question wiU be decided 
in the negative The time and place of the meeting 
wiU be fixed by the President of the Council of State. ■ 

(ii) Joint Conference When there is a difference of 
opmion between the chambers, they may agree to a Joint 
Conference where 'each chamber will be represented by 
an equal number of members.. The procedure of the 
Conference will be determmed by itself The time and 
place of its meetmg will be fixed by the President of the 
Council An amicable settlement may be arrived at as 
a result of the discussions in the Conference and the 
deadlock may be ended. 

(ill) Joint Sitting As a last resort, if the chambers 
are m a state of pronounced mutual disagreement, when 
a Bill as passed by the one is not approved of by the 
other and when the latter’s amendments and alterations 
ai-e not acceptable to the origmatmg chamber, this last 
body may report the fact of the disagreement to the 
Governor-General or allow the Bill to lapse In case 
intimation of the difference is given to the Governor- 
General, he may convene a ’Joint Sittmg of both the 
chambeis by notification m the Gazette The President 
of the Council of State shall preside and its procedure 
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shall apply. The members present at a Joint Sittmg 
‘ may deliberate and shall vote together upon the Bill as 
last proposed by the originating chamber and on the 
amendments m dispute The majority of the votes of 
the total number of members present shall prevail and 
the Bill as passed by the majority, with whatever amend- 
ments may have been accepted, will be taken as if it 
had been duly passed by both the chambers It is plain 
that in a Jomt Sittmg the Assembly will naturally be 
at an advantage on account of its larger numbers. 

Certification A slightly comphcated gtate of thmgs 
arises in connexion with the question of conflict when, 
in addition to the will of the chambers, a third force, the 
will of the Governor-General, comes into operation In 
the cases above discussed the Governor-General was 
taken to be an impartial disinterested spectator But 
occasions may arise — ^they have arisen frequently — ^when 
m the conflict of opuuon between the two chambers the 
Governor-General may take a keen mterest and may 
cast m the weight of his authority on one side He can 
then end the conflict by the use of the extraordinary 
constitutional weapons that are provided for him The 
expedient of a Jomt Sitting is useless for his purposes 
if his difference is with the' Assembly, as that body would 
command in the Jomt Sittmg a majority of votes When, 
therefore, the disagreement between the chambers is 
complicated by the disagreement of the Governor- 
General with either of them, it has happened m practice 
that the process of certification has been utihzed for the 
removal of such a deadlock 

A concrete case will illustrate the point The Prmces’ 
Protection Bill and the clause doubling the salt-tax m 
the Finance Bill of 1924 were disallowed by the Legis- 
lative Assembly The Governor-General was mterested 
m the passmg of these measures They were therefore 
sent up to the Council of State with the Governor- 
General’s recommendation about the form m which they 
should be passed and were passed by that body Thus 
there arose occasions of conflict between the Assembly 
and the Council, with the Governor-General mterested 
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in getting particular measures passed m spite of the 
opposition of the Assembly When the Bills as passed 
by the Council of State were not accepted by the 
^Assembly, the Governor-General exercised his certify- 
ing power, gave his assent to them and the measures , 
were taken to be legally passed Apart from the usual 
constitutional provision of a Joint Select Committee or 
a Jomt Conference or a Joint Sittmg, the Governor- 
General’s extraordinary executive authority has thus 
indirectly tended to serve the same purpose on certain 
occasions, when the Governor-General himself has 
espoused a particular cause. 
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XI 

THE RELATION OF THE EXECUTIVE TO 
THE LEGISLATURE 

1. No Principle of Responsibility 

The Executive ought to be Subordinate It has 
been explained alieady how a proper understanding of 
the relation between the executive and legislative parts 
of a country’s administration is indispensable for 
estimating the reahty of its democratic character In a 
(Country like England with parliamentary institutions, 
the subordmation of the executive to the legislature is 
■complete And as the final goal of British pohcy m 
India has been announced to be the progressive realiza- 
tion of responsible government and the development of 
parliamentary mstitutions, when the goal is achieved m 
practice the subordmation of the Indian executive to the 
Indian legislature will also be complete An attempt 
has to be made to view m a proper perspective the rela- 
tions betvreen the two parts as they exist m the present 
avowedly transitional period 

The Position before the Montford Reforms No 
consideration could of course be given to this problem 
before the completion of the Indian conquest and the 
settlmg down of its administration into peaceful routme 
In the beginnmg of British rule, legislatures as separate 
bodies did not exist at all And when they were mtro- 
duced and as they were progressively developed durmg 
the latter portion of the nmeteenth century, gradual 
additions were made to them powers But the irres- 
ponsible character of the executive administration was 
mamtamed Even at the time of the Councils Act of 
1909 the mtention of even indirectly imtiating something 
akin to parhamentary government was expressly dis- 
owned There was no question of the executive being 
controlled by the legislature The enlargement of the 
Councils was simply due to a desire for the greater asso- 
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ciation of Indians in the administration The bureau- 
cracy was responsible only to itself and m the last resort 
to the distant Secietary of ^State and the uninterested 
British Parliament. 

The Position Thereafter The Act of 1919 intro- 
duced many important changes m other directions, but 
so far as the strictly legal position is concerned, it left 
unchanged the old lelations between the executive and 
legislative parts of government Even after the Act of 
1935, the same position will be maintained as long as the 
Tiansitional Provisions and the Ninth Schedule are in 
operation and the Federation of India is not mtroduced. 

In strict theoiy, the Governor-General-in-Council con- 
tmues to be as autocratic as he was before Neither he 
nor his colleagues are called upon to resign even after 
a regular vote of censure is passed upon them by the 
legislature Their salaries and rules of service are 
beyond the reach of the people’s representatives They 
are not bound to accept any recommendation made to 
them by the legislatuie Their responsibihty is only to 
the British Parliament and they hold office during the 
pleasure of the Sovereign The extraordinary legislative 
veto that is now given to the Governor-General, other- 
wise known as the powei of certification, is mtended to 
^ct as a corrective to any persistent obstruction on the 
part of the legislatuie In short, the citadel of bureau- 
cratic authority, so far as the Central Government m 
India IS concerned, continues to be as strongly fortified 
as before, accordmg to the strict letter of the Constitution 

2. Indirect Influence of the Legislature 

The New Status and Powers of the Legislature 
This is, however, a purely theoretical position Matters 
differ somewhat in practice, particularly smce the Act 
of 1919 With legislatures enlaiged and to a certain 
extent demociatized , with an elected non-official majority 
cieated m them, with larger financial and deliberative 
poweis conceded to them , and with the Viceioy’s 
power of ceitification declared to be extraordinary, the 
indirect but none the less real influence of popular 
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opinion as expressed in the legislature may not be entirely 
insignificant The legislature cannot dismiss executive 
members but can certainly dismiss requests made by 
them for various grants necessary to keep some of the 
smaller wheels of the machinery going The refusal of 
such requests and the rejection or reduction of any of the 
demanded grants may indeed provoke a Viceregal resort 
to the extraordinary weapon of certification. That 
power may also be invoked for any other similarly 
rejected legislative measure But unless certification 
ceases to be regarded and used as an extraordmary 
weapon, administration by certification will be regarded 
as uncommon and abnormal 

Importance of Public Opinion Public opmion as 
focussed through representative legislative chambers 
carries a peculiar weight with it It is the most 
disciplmed and chastened expression of a seH-conscious 
pubhc will To disregard a mobilized and concentrated 
force of this type would prove nothmg less than suicidal 
to any normal government No government with a 
human, moral basis and composition can be supported 
on props which press down those very moral and human 
elements that are the essence of its vitality Legally, the 
Government of India are entirely mdependent of their 
legislature In practice, on the other hand, they have 
to be thin-skinned enough to be susceptible to popular' 
opmion and to try to abide by its wish, at least to a 
certam extent Sir Malcolm Hailey, speaking in the 
Legislative Assembly after the introduction of the Mont- 
ford Reforms, was givmg a description of the actual 
state of affairs when he described the Government of 
India as having become, after th^ Reforms, responsive if 
not responsible to popular opmion, and its actions as 
havmg become mdicative if not reflective of the popular 
viewpoint 

Influence of Publicity An incessant use of the 
privilege of mterpellation, of the power of moving resolu- 
tions and adjournments, of discussing the budget and 
voting a part of it, and of the power of sanctionmg all 
legislative measures ; m short, an mcessant use of the 
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searchlight of publicity and critical investigation, is 
believed to go a long way in the direction of strengthen- 
ing the hands of the legislature* and making it the centre 
of political influence. The executive government has to 
gravitate towards this centre, perceptibly or impercept- 
ibly The elastic adjustment of its actions to accoid with 
the surrounding pohtical atmospheie may be dissembled 
by the garb of diplomacy , yet a consohdated, sober and 
responsible popular will is a force which can only be 
disregarded on occasions of the utmost gravity when an 
admimstrative breakdown appears mevitable 
Uncertain Nature of Indirect Control The degree 
of the mdirect influence of the legislature upon the 
actions of the executive cannot be exactly estimated or 
evaluated The Montagu-Ghelmsford Report stated that 
such influence was very real It may be that on some 
occasions the popular view as expressed in the legisla- 
ture IS respected and action taken in accordance with it 
After the Montford Reforms, the legislatures have ceased 
to be mock bodies , they have a good deal of representa- 
tive character and somewhat larger powers And, there- 
fore, unless either the executive Government has become 
an un-human and lifeless machme, a mere abstraction 
of power and efficiency, or unless extraordinary vetoes 
like certification are domesticated into the normality 
of executive poweis, the influence of the legislature over 
the executive cannot be ignored 
The experience of recent years does not justify any 
strong hope about the practical success of such an in- 
direct constitutional restraint On moie than one occa- 
sion, the views of the Assembly have been disregarded 
Proposals vetoed by it have been restored Grants 
refused by it have been reinstated Resolutions passed 
by it have been neglected The precarious nature of a 
power which is allowed only on sufferance and the exist- 
ence of which IS made dependent upon the frailty of a 
generous caprice has been amply demonstrated during 
the last few years Indian public opinion demands the 
subordination of the executive to the legislature as a 
matter exercised as of right and not merely allowed 
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as an ambiguous privilege And even if the quality and 
the reahty of the legislature’s mdirect influence be 
asserted and proved to be great, the fact of its uncertamty 
and its allowance by mere courtesy detract to a great 
extent from its utility and value 


Composition of the Legislative Assembly as rr stood when 
THE Simon Commission reportedI 


Constituency 

Nominated 

Elected 

Officials 

Non-officials 

Non-Moham- 

medan 

M 0 h a m - 
medan 

Sikh 

European 

Landholders 

Indian com- 
merce 

Total 

Government of India 

14 

52 







19 

Madras 

2 


10 

3 


1 

1 

1 

US 

Bombay 

2 

1 

7 

4 

i 

2 

1 

2 

19 

Bengal 

2 

2 

6 

6 


3 

1 

1 

21 

United Provinces 

1 

2 

8 

6 


1 

1 


19 

Punjab 

1 

2 

3 

6 

2 


1 


15 

Bihar and Orissa 

1 

1 

8 

3 



1 


14 

C P and Berar 

1 

13 

3 

1 



1 


7 

Assam 

1 


2 

1 


1 



5 

Burma 

1 


34 



1 



5 

Delhi 



1^ 






1 

Ajmer-Merwara 



1^ 






1 

N.-W F Province 


1 

1 







1 

Total 

26 

15 

ffi2 

30 

2 

9 

7 

4 

145 


1 Report, vol I, p 168 

2 Nominated to represent the Associated Chambers of Com- 
mercey Indian Christians, Labour interests, the Anglo-Indian 
commumty and the Depressed Classes The distribution of 
nommated non-officials may be varied by the Governor-General 
at his discretion The official membership of twenty-six is 
a fixed number though its distribution can be varied by the 
Governor-General 

3-Nommated as the result of an election held m Berar which 
techmcally is not British territory 

^ These five seats are filled by non-communal constituencies 



PART IV 

THE FEDERATION OF INDIA 


INTRODUCTORY 

The Federal Plan not made Operative One of the 
basic concepts of the Act of 1935 is the establishment of 
an Indian Federation, mcorporating British India and 
the Indian States Part II of the Act is devoted to 
prescribmg the details of the federal structure But 
this Part was not intended to be given effect to simul- 
taneously with the introduction of Provincial Autonomy 
on 1 April 1937 There were many difficulties m domg 
so Lengthy negotiations and discussions were neces- 
sary before the requisite number of Prmces could be 
persuaded to accede to the Federation Besides, the 
scheme had evoked a very hostile reception in British 
India, and it could not have been enforced without 
creatmg a considerable amount of resentment and 
bitterness 

The Viceroy’s Statement Meanwhile^ England has 
been mvolved, since September T939, m a war with 
Germany, and durmg the continuance of the emergency, 
highly controveisial issues have naturally been shelved 
In the middle of October 1939 the Viceroy announced 
that the federal scheme has been suspended mdefimtely. 
He also stated that His Majesty’s Government will, at 
the end of the war, be prepared to regard the scheme 
as open to modification m the hght of Indian views. 
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Consultation concerning the modifications with repre- 
sentatives of the different communities, parties and 
mterests in India was also promised 
The following pages give a brief outline of the federal 
structure that has been defined m the Act of 1935 How- 
ever, the reader must bear it m mmd that after the 
conclusion of the war and before the scheme actually 
comes mto operation, it may be materially altered in 
many particulars, and therefore the account given here 
may ultimately prove to be only of academic interest. 



xn 

UNITARY AND FEDERAL STATES 

As it IS proposed that the existing unitary constitution 
of India should be transformed into a federation in the 
near future, it would be helpful to make at the outset a 
brief reference to those two t 5 T)es of constitutions, and to 
show the mam points of difference between them Both 
types are found to be existing and functionmg in con- 
temporary life For example, England, France, Italy, 
Germany and Japan are umtary states ; the Umted 
States, Canada, Australia and Soviet Russia are 
federations 


1. The Umtary State 

One Supreme Sovereign A umtary state is one m 
which all governmental authority is concentrated m one 
supreme sovereign body This body is vested with 
exclusive contiol over all matters, whether civil or mih- 
taiy, concerning the state, and can pass laws, take execu- 
tive action, impose taxation and incur expenditure in 
respect of any subject There are no statutory hmits on 
' its jurisdiction and its authority, and it is responsible 
for makmg suitable arrangements for the efficient 
governance of the whole nation 
Provinces may be Formed by it It would be, of 
course, physically impossible for such a centralized 
. organization to exercise direct administrative powers 
over a large geographical area The difficulty becomes 
all the greater in a country which is huge in expanse 
and population Even in a unitary state, therefore, 
smaller territorial divisions have to be, and are, formed 
for the convenience of adnumstration A specific sphere 
of activity IS demarcated for them, and withm that sphere 
they may be allowed considerable liberty of judgement 
and action. 
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They are Subordinate Still, the constitutional posi- 
tion IS quite clear^ These units or provinces or states 
are merely the creations of the sovereign body, and 
unquestionably subordmate to its mandates m ^1 res- 
pects They owe their existence, powers and status 
entirely to the central government By assigmng some 
important admmistrative woik to such pohtical divi- 
sions, that supreme functionary does not abdicate any 
of its ultimate authority but ordy delegates some of its 
powers, imder certain conditions, to a subordmate agency. 
It is free to resume at any moment what it has thus 
delegated, and is competent to exercise over-ridmg 
jurisdiction over all the actions and pohcies of its 
subordmates. 

In short, m a umtary state there are no equals of the 
central government even m a hmited sense Its authority 
is supreme, and its will is not hampered by the exist- 
ence of rights and privileges which it must respect and 
cannot touch 


2. The Federal State 

On the other hand, a federation embodies prmciples 
which are fundamentally different, and results from the 
operation of certam psychological and sentimental forces 
Even in its constitution there does exist a central govern- 
ment which IS possessed of large powers But it does 
not enjoy that all-pervading absolute authority which is 
postulated for it m a umtary state 

Circumstances which Lead to a Federation. There 
may be hvmg, in the same neighbourhood, a group of 
small but mdependent national umts, each > having its 
own language, racial characteristics, and even rehgious ' 
behefs Yet, m spite of these differences, these states 
may also possess some common heritage, common afimi- 
ties, common econoimc and pohtical mterests, and a 
common culture m the wider sense They may therefore 
feel attracted towards each other for co-operative action 
by the impulse of a larger collective development. Or, 
even if such an inner similarity and tendency towards 
1 fusion are not present, the danger of a common enemy 
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•who threatens all of them may naturally tend to bring 
the neighbours together m a closer alliance 

A Kind of Political Contract. Such states, while 
desirmg to preserve their individuahty, may also be 
eager to form a umon with others for certam specific 
purposes They may be prepared to part with some of 
their sovereign powers m order to facihtate the creation 
of a larger composite sovereignty which would encomr 
pass all of them A sort of political contract, whether 
actual or imphed, may naturally follow from such a 
situation. It would provide the foundation and struc- 
ture of a federal pohty, and define clearly the relations 
of the contracting parties 

Authority of the Central Government Limited It 
will be realized that the new pohtical master, in the shape 
of the central government m a federation, is not an ahen 
imposition, but is created out of themselves by the unit- 
ing nations and consists entirely of their representatives. 
The ]urisdiction and authority of this superior are not 
unlimited, but are carefully demarcated and defined m 
the constitution itself Within that sphere, it demands , 
and obtains the unswerving loyalty of all the constituent 
units Outside that sphere, it has no power or control 
and cannot interfere with -the working of the pro-vmcial 
governments, which enjoy complete freedom of action and. 
policy m their own sphere. 

Rights Guaranteed to Provinces Thus the pro- 
vmces m a federal constitution have certain inherent 
rights and prmleges guranteed to them by the constitu- 
tion itself They are mviolable by the central authority. 
These component umts do not exercise their power 
merely m virtue of delegation by a superior from whom 
it IS really derived The distribution of governmental 
woik between them and the centre is effected by the 
constitution to the framing of which they have been a 
party and to which they have voluntarily subscribed 

Unity in Diversity The federal arrangement is 
particularly suitable to populations which are not essen- 
tially homogeneous and yet have so many things m 
common that they form a distmct nationahty in a broad 
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sense, as is the case with India. It maintains the 
independence of the different constituents and also brings 
them under the control of a vigorous central govern- 
ment Umty without a deadening uniformity, diversity 
without disruption, free association without suppression 
are the chief ob]ectives and the raisoTis d^etre of the 
federal umon. 
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REASONS FOR IVLAKING INDIA A 
FEDERAL STATE 

Federal Principle Generally Accepted There seems 
to be a general consensus of opimon both among Indian 
and British pohticians that the proper form of govern- 
ment for a coimtry hlce India is a federation It is true 
that the-^ particular federal scheme which has been 
formulated by the Act of 1935 has evoked fierce attacks 
and criticism from almost all pohtical parties m India 
and has been rejected by them Yet even leaders of the 
Indian National Congress have made it clear that their 
opposition IS not directed to the federal principle as 
such Some of them have advocated its positive adop- 
tion. It IS therefore necessary to refer to the special 
circumstances which make it mevitable, in the view of 
many responsible persons, that a new type of constitu- 
tional framework should be created for hidia 

1. The Size and Variety of the Country 

Immense Area of the Country The first considera- 
tion IS the immense teriitorial extent of the country 
India has been desciibed as a sub-contment, and its area 
IS practically equal to the whole of Europe without Rus- 
sia The government of such a vast geographical expanse 
by a single unified authority would present many diffi- 
culties, even if it is assumed that its inhabitants are 
thoroughly homogeneous in pomt of race, language and 
rehgion A highly centrahzed government operating for 
such an extensive region nught prove to be at once in- 
adequate and excessive from the point of view of the 
needs of its piovmces Distance would make it difficult 
to establish contmuous personal contact between the 
ruleis and the ruled In short, the task of admimstra- 
tion might prove to be too unwieldy for the machine 
set up to carry it through 
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Its Diverse Population and Other Conditions 
India IS not only a country of continental dimensions but 
IS also extremely varied m the composition of its popu- 
lation Its huge area presents striking variations of 
cultural and economic development It abounds m 
numerous races, speaking different languages and pro- 
fessmg different religions There are Hindus, Muslims, 
Parsees, Christians, etc., and also the Bengalis, Hindis,^ 
Punjabis, Gujeratis, Marathas, Canarese, Telugus, 
Tamils, etc , the rehgious and provmcial divisions not 
being mutually exclusive Each one of these umts has 
a distinctive group consciousness, distinctive traditions 
and ambitions. Tlie Indian people as a whole do not 
possess that inner afidmty and coherence which are con- 
tributed by a common language, a common race and a 
common religion On the other hand, many European 
countries are compact racial and linguistic umts and 
some of them are also very small in size. 

Its Twofold Political Division It must be further 
remembered that India is^a land of great antiquity Its 
history has left an impressive variety of legacies to 
modern times This ancient country has witnessed the 
rise and fall of many empires and the changmg vicissi- 
tudes of fortune of many personalities and peoples Such 
an eventful existence has naturally tended to produce 
many permutations and combmations of pohtical arrange- 
ment. The British conquest of India has, for instance, 
resulted in a new division which is represented by two 
bold colours on the Indian map : the red depicts what 
are known as the British Indian Provinces and the yel- 
low depicts what are known as the Indian States.. The 
respective status of these two umts has to be taken into 
account when the future constitution of India is under 
consideration 


2. The Indian States 

Their Origin The ancestors of the present rulers of 
most of the Indian States were either independent kings 
or powerful and successful mmisters, admimstrators or 
generals In the political cyclone that swept over the 
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country during the eighteenth and nineteenth centuries, 
many such potentates perished Those who believed in 
the wisdom of boiving to the storm could survive the 
great upheaval, but with lessened digmty and stature 
They submitted to the conqueror, and were permitted 
to continue a diminutive existence on condition that 
their loyalty was unequivocally transferred to the new 
masters 

There are m all about 600 such States, covermg a 
total area of about 7,00,000 square miles and with a popu- 
lation ^of nearly 80 milhons Some are very small with 
an income of only a few thousand rupees a year Others 
hke Hyderabad, Baroda, Mysore, Kashmir, Gwalior and 
Travancore are as big as some of the independent 
countries of Europe 

Their Constitutional Position The constitutional 
position of these States is rather peculiar They have 
lost their supreme sovereignty There ig no mternational 
recognition of their independence Their defence and 
external relations are entirely in the hands of the 
suzerain On the other hand, in purely internal matters, 
the more important States are in full en 3 oyment of all 
the authority that is associated with government, while 
the powers enjoyed by others are more restricted Even 
in this sphere, the Paramount Power can and does inter- 
fere to pi event a State from fallmg mto administrative 
disoider or financial chaos, but such mterference is 
infrequent though it is never meffective 

Change in the Character of the Government of 
India The control of the Crown over the Indian States 
IS exercised by and through its representatives, the 
Viceroy and the Government of India The latter has 
been entnely bureaucratic in form and concept till now 
But the political advance of British India necessarily 
implies an important change The purely bureaucratic 
system will ultimately be transformed mto a govern- 
ment of the responsible type Under such changed con- 
ditions, other things remammg the same, the Crown’s 
contiol over the Indian States would automatically pass 
into the hands of the Indian legislature. 
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Nothing Untoward in the Change Such a transition 
would be natural It does not embody any mamfest 
impropriety or injustice The East India Company was 
not a sovereign body. It signed treaties and engage- 
ments ynth Indian rulers, directly or by implication, on 
behalf of the Crown The successors of both the con- 
tracting parties are entitled to claim all that had belonged 
to their predecessors It is on the strength and in the 
exercise of that claim that the present rulers of Indian 
States are en] 05 ung their patrimony of power,' prestige 
and privilege 

The Constitutional Logic The Government of 
India became successors and legal heirs to the East India 
Company If they inherited all its habilities they were 
also entitled to inherit all its assets. As the agents of 
the Crown, they have been exercising, when necessary, 
superior control over the Indian States They ought to 
be entitled to do ^o in the future also, irrespective of any 
alteration in their own status The Government of India 
continues to be the Government of India, whether it is 
composed of an alien bureaucracy or of a popular Indian 
democracy A transition towards the laiter status is in 
itself no justification for depriving that body of its 
inherited powers. 

The States 'Demand Safeguards The rulers of the 
States have been looking at the problem in a different 
light Their attitude betrays distrust of a Government 
of India which may be formed and conducted on demo- 
cratic principles They seem to be afraid of its possible 
encroachments on their internal autonomy, and insist 
on bemg provided with ample safeguards to remove that 
danger It is their view that the special prerogatives 
and privileges of their order must be held to be sacro- 
sanct and mviolable under all conditions They must 
not be made even remotely liable to modification or 
subtraction by a popular Indian Government 

Significance of Treaties and Sanads Such an 
opimon IS based on the concept that the treaties, engage- 
ments and sanads existing between the Indian States and 
the Paramount Power have a wide significance On the 
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one hand, they entinciate the unconditional loyalty and 
suhordhation of the States to the British. Crown On 
the other hand, they also convey the solemn assurance 
given by the British Crown that as long as the States- 
continue to be loyal to the overlord, their rights and 
internal sovereignty will be respected and preserved 
intact The pohtic^ advance of India as a whole or of 
British India only must not dimimsh the strength of that 
vital guarantee 

'The States are Autocracies The rulers of Indian 
States are therefore opposed *to jommg the Indian; 
Federation unless they feel confident that their present 
independence will be maintained in all its fulness in 
the federal arrangement They are averse to participat- 
mg or acquiescmg m India’s political freedom except 
on those terms. It must be remembered that most of 
the Indian States are, in their mternal affairs, undiluted 
autocracies They are under the personal government 
of rulers whose authority is not hampered by any 
effective constitutional restraint The subjects of States 
have no decisive voice in their admimstration They 
cannot vote taxes or regulate expenditure or control the 
executive and the legislative machme 

An Anomalous Situation This gives rise to a 
situation which is both anomalous and perplexmg The 
absolute rulers of the States seem to prefer the superior 
control of a foreign bureaucracy to the domination of 
an Indian democracy An assurance of their internal 
sovereignty by the British Crown and Parhament ma3r 
produce a' strange result It may serve as a bulwark 
agamst any agitation for popular rights and hberties 
mside the States It may help, ironically enough, in 
strengthemng and perpetuatmg a form of government 
which IS essentially feudal in its concept and undemo- 
cratic m its structure, and which is being deliberately 
bamshed from British India 

3. The British Indian Provinces 

Strong Unitary Government The British Tndiart 
Provinces represent that part of the Indian domimon 
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which was not only conquered hut annexed by the 
British power It was placed under the direct rule 
of British officers The Regulating Act, and more 
particularly the Acts of 1833 and 1858, estabhshed in 
British India a highly centrahzed unitary government 
All civil and mihtary authority was concentrated m its 
hands Provinces had mdeed to be formed and Govern- 
ments estabhshed m them But all of them derived 
their power from the Central Government and only per- 
formed such fimctions as were delegated to them by 
that authority. 

Decentralization Decentrahzation was begun by 
Lord Mayo m 1870 and it reached a fairly high stage 
m the separation of central and provmcial subjects m 
the Montford Reforms But even that scheme did not 
confer a new status upon the provinces The Govern- 
ment of India were neither required nor permitted to 
abandon any of their final responsibihties Transfer of 
power by and from them was merely devolution and 
delegation It did not create co-ordinate entities but 
only subordmate agencies m the shape of provincial 
authorities 

Control of Parliament Constitutionally, the British 
Indian Provinces or British India are subject to the final 
authority of the British Parhament which can act through 
its agent, the Secretary of State for India The form of 
their governments, the structure of them executive, legis- 
lature and judicature, are prescribed by Parliamentary 
Acts Even the daily routme of their admimstration was 
under the general control and supervision of the Secre- 
tary of State till the mtroduction of Provincial Autonomy 
in 1937. It is the British Parliament which determmes 
the nature of the Government that shall be estabhshed 
to function m British India On the other hand, the 
rulers of Indian States are immune from this kind of 
interference and control, because their relations with 
the sovereign power are determined by treaties, charters 
and sanads Parhament cannot pass Acts bearing upon 
their mtemal affairs, nor can it dictate the framework 
of their admimstrative system 
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4. The Essential Unity of India 

Two Distinct Entities Thus there are two consti- 
tuents which make up political India today One is the 
group of autonomous Indian States, exercising extensive 
rights of internal sovereignty They would have to 
sacrifice a portion of this sovereignty in order to ]oin an 
All-India Federation Secondly, there are the efficiently 
organized British Indian Provinces whose powers are 
theoretically wholly derivative, and therefore hable to 
he modified, reduced or withdrawn by the Central Gov- 
ernment, They have not to part with anythmg for the 
sake of the Federation because they possess nothmg 
On the other hand, by being incorporated into it, they 
will gam an authority and a status which they have 
never enjoyed 

Elements of Unity It is generally acknowledged 
that behmd all the racial, linguistic, religious and pohti- 
cal divergence that is presented by the Indian panorama, 
there is an inherent oneness, a fundamental umty 
Geographically, India has been a distinctive coherent 
whole from historical times and that in itself is a great 
umtmg factor Politically, it has hved at intervals under 
the umfying influence of a single imperial authority 
Above all, among very large portions of its population 
theie has existed such a close affimty m mtellectual and 
emotional outlook, m cultural development and spiritual 
allegiance, that they feel themselves to have been made 
m the same basic mould and to belong to the same 
family ‘ 

The States are Not Fundamentally Different 
The Indian States cannot, therefore, be ignored in the 
evolution of responsible government for India They 
cannot be permanently set aside Though m a separate 
category of their own they are pait and parcel of the 
same motherland Between them and British India 
there is a complete identity of mterests, and also of race, 
language, cultuie and historical traditions Their diffi- 
culties and their problems, both in times of peace and m 
times of war, are common It is merely an accident, 
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however important, that certain groups of Indians, 
occupying certain portions of Indian territory, hve imder 
a different constitutional arrangement Ihe cleavage 
that is thus created between people who are organically 
one m all respects is quite artificial and has no corres- 
pondence to the fundamental reahty^ 

Opnnoisr op the PamcES At the first Round Table 
Conference in London, several promment Prmces 
proudly declared that they were Indians first and Princes 
afterwards Nor are the subjects of Indian States m any 
sense different from their neighbours and brethren in 
British India The Indian nation, m the larger sense, 
must be considered to be one and mdivisible, whatevei' 
may be the nature and the degree of the autonomy con- 
ferred upon its umts. British India and Indian India 
are two parts of the same entity 

Adoption of the Federal Ideal Those who frame a 
constitution for India have to take mto consideration 
these peculiarities The Indian state ought to be an 
expression of Indian hfe There must be diversity m it 
and also a fundamental umty The foim of the Indian 
government must embody and be consistent with that 
contradictory dualism It should facihtate the growth 
of the mdividual component umts and also of the whole 
nation Many Indian and British statesmen feel that 
this ideal can be best achieved by a federal constitution 
It can secure to the provinces all the necessary freedom 
to develop in then own way and to govern themselves, 
and also provide a strong central government to guard 
and advance the mterests of all 

5. Obstacles to an Indian Federation 

No Compulsion for States A great obstacle to the 
mtroduction of the federal system for the whole of India 
is the constitutional status of the Indian States They 
cannot be compelled to part with even a fraction of their 
sovereignty by Parliamentary enactment That sacrifice 
can only be spontaneous and voluntary Till a few years 
ago, it was not expected that many Indian Prmces could 
be persuaded to merge some aspects of their individuality 
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in the larger Indian whole However there was an agree- 
able surprise at the first Round Table Conference in 
London The Princes who were present at that confer- 
ence gave their enthusiastic support to the federal 
principle They even declared their willingness to 
accept a constitutional scheme which is fundamentally 
based on that ideal Yet the actual terms on which they 
would be prepared to ]om the Federation have been the 
subject of a long controversy, and no satisfactory agree- 
ment has been reached 

A Theoretical Objection A lesser and a purely 
theoretical objection was envisaged by constitutional 
purists Writers on pohtical science have described one 
characteristic feature of a federation It is formed, they 
say, as the result of a deliberate combmation of states 
which are sovereign These states must choose to sacri- 
fice their independence in the cause of a new corporate 
existence^ It therefore seems to follow that where there 
are no independent sovereign states pre-existing, a 
federation cannot be brought into bemg Even 
Mr Montagu expressed the view that the truly federal 
element cannot enter mto Indian polity ‘There is no 
element of pact The government of the country is one , 
the Local Governments are literally the agents of the 
Government of India Tire last chance of making a 
federation of Biitish India was in 1774 when Bombay 
and Madras had rights to surrender The provmces 
have now no innate powers of their own and therefore 
nothing to surrender in the foedus ’ 

Political Theory cannot be too Rigid However, it 
is obvious that political theory, like all social theory, 
must take cognizance of the facts and interpret reahty. 
A social science is the summation of human experience 
Its method is mainly mductive The formulas enun- 
ciated by such a science cannot be completely rigid, but 
must have the elasticity of a , living organism Its 
generalizations may sometimes prove to be madequate 
because a particular type of experience has been exag- 
gerated into a umversal law Emphasis must be laid not 
so much on the form, as on the spirit, of the regulating 
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causes and conditions It does seem a little odd that 
the chances of establishing a federation of India should 
appear to have been irrevocably lost because, m the 
circumstances of 1774, the Parhament of Britain thought 
it wise to pass the Regulating Act for the better govern- 
ment of India ' Constitution-building evidently cannot 
wait for such a scholastic inflexibility to relent and to 
leave the way open for natural adjustments and gro^vth 

Two Conditions necessary for a Federation Two 
factors are necessary to brmg the federal doctrine mto 
play and both of them are found in India There is 
therefore no theoretical or practical difficulty in givmg 
a federal shape to the Indian polity The first of these 
factors IS the existence of separate groups of human 
beings, differentiated from each other by language and 
race, but each distmct m itself The second is a keen 
desire on the part of these groups to coalesce to a limited 
extent and also to retain their individuality in the 
amalgamated whole The political independence of these 
groups may be usual but is not mdispensable It is 
infinitely more important that they shoiild be weU-knit 
racial, linguistic or cultural umts, and further, that they 
should sincerely aspire to combine mto a common 
nationhood 

6. Arguments Against an Indian Federation 

It will Discourage the sense of a Common 
Nationality There is an influential school of political 
thought m India which is keenly opposed to the incor- 
poration of the federal prmciple in India’s constitutional 
structure It does not welcome the abolition of the 
unitary system for the following reasons 

First, it IS contended that India has been tom by 
dissensions for centuries The separatist and narrowly 
selfish tendency has dominated the whole course of 
Indian history and its results have been fataL A 
century of strong, centralized government, with its 
umformity of law, pohcy, and executive action, has 
fostered the concept of a common Indian nationhood 
Its disappearance may encourage an ugly reversion to 
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disintegrated national life and give a setback to the 
forces that make for a fusion of discordant elements 

Its Formation will be Impracticable Secondly, it is 
pomted out by these ciitics that a federation on really 
sound Imes would be impossible m India m actual prac- 
tice The States will not a^ee to descend to a status 
of perfect equality with the other constituents, namely, 
the British Indian Provinces They will demand cer- 
tain special assurances and safeguards To concede such 
extraordmary privileges would mevitably negative the 
federal doctrme On the other h^nd, to refuse them 
would scare the Princes away from the proposed federal 
umon 

There is very great force in these arguments The 
evils they envisage are quite real However, the balance 
of consideration seems, on the whole, to he m favour of 
federation The pomt cannot be elaborately discussed 
m these pages 
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ESTABLISHMENT OF THE FEDERATION 
AND THE DISTRIBUTION OF SUBJECTS 

1, Conditions to be Fulfilled 

New Status of the Provinces As it was decided 
that a federation wai the most suitable form of govern- 
ment for India, provision was made for its estabhshment 
m the Act of 1935. There was no difficulty about the 
incorporation of British India m the new arrangement 
CoDjStitutionally speakmg, the British Parliament is con- 
sidered competent to prescribe, by an Act, 'the political 
status and the admimstrative machmery of the British 
Indian territory. But as the federation is to consist of 
pro\nnces which are mtended to be autonomous and self- 
governing, it was felt that their old status of dependence 
on and subordination to the central government must 
cease Tliey could no longer be looked upon as mere 
agents of a political superior from whom their powers 
were derived » 

Resumption of Poivers by the Crown and their 
Redistribution Section 2 of the Act therefore clearly 
lays down that aU rights, authority and jurisdiction, 
hitherto belongmg to His Majesty the King, Emperor 
of India, which appertam or are incidental to the 
government of the territories in India, are exercisable 
by His Majesty, except m so far as is otherwise 
piovided by the Act, All powers hitherto enjoyed by 
the Secretary of State actmg singly or m council, by 
the Governor-General acting smgly or in council and 
by any Governor or Local Government are supposed 
to have been resumed by the Crown The Central and 
Piovincial Governments have thus been reduced, in 
tlieir relation to each other, to a position of equality 
in negation Tlie powers so resumed are taken to have 
been redistiibuted by the Crown between the Federal 
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or Central Government on the one hand and the pro- 
vmces on the other Both these entities now operate 
directly on his behalf and as his representatives and 
derive their~ authority from the same source The 
provmces have therefore obtamed a co-ordinate, and not 
a subordmate, status in their relation to the Federal 
Government 

The Accession op the States must be Voluntary. 
The position of the Indian States is quite different. 
They are not subject to legislation by the British Parha- 
ment, and are assured of their mternal sovereignty by 
the treaties, sanads and usages which govern then- 
relations with the Crown The Crown does, of course, 
enjoy rights of paramountcy over them But it cannot 
resume in respect of the States those powers which it 
could resume m the case of British India The States 
cannot be compelled to jom the Indian Federation by 
Parliamentary enactment They must jom it of their 
own accord and of their own free will The Act of 
1935 does not actually inaugurate the Federation of 
India It lays doivn the method and procedure by which 
the accession of the States may be effected if and when 
their Rulers thmk it fit to accede It also prescribes 
the conditions which must be satisfied before the Fede- 
ration can come into existence 

The Instrument of Accession Accordmg to Section 
6, a Ruler who decides to enter the Federation has to 
execute what is called an Instrument of Accession 
which IS acceptable to His Majesty, and which will be 
bmding upon the Ruler, his heirs and successors He 
will declare through this Instrument that he has acceded 
to the Federation and that, subject to the terms of the 
document, the federal authority shall function m his 
State to the extent to which he has accepted the 
Federation. He will also undertake to give due effect 
within his State to those provisions of the Act which are 
apphcable to it The Instrument wiU specify the 
matters which the Ruler accepts as those in which the 
federal legislature may make laws for his State, and 
also the limitations, if any, on the power of that legisla- 
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lure By a supplementary Instrument the number of 
such matters may be extended 
Its Form and Content to be Common His Majesty 
IS free to accept only such Instruments or supplementary 
Instruments as he considers it proper to do The Joint 
Parliamentary Committee suggested that the Instru- 
ments should in all cases be the same in form though 
the list of subjects accepted by a Ruler as federal may 
not be identical in every case They were also of the 
opmion that there should be a kmd of standard list of 
such subjects and that it should be accepted by all the 
federating States, deviations from it being permitted 
in exceptional cases This would ensure the maximum 
amount of imiformity m the federal sphere consistently 
with the divergent claims of the umtmg parties 
The Proportion op States vnncH must Accede 
Section 5 lays down the followmg two conditions which 
must be satisfied before the Federation can come into 
existence (i) States, the Rulers of which are entitled 
to choose not less than 52 members of the Council of 
State, and (ii) States, the aggregate population of which 
amounts to at least one half of the total population of 
all the States put together, have to decide to accede 
to the Federation Thus the new constitution cannot 
become an active reality unless a substantial portion of 
the States’ area and people are brought withm its orbit 
It has been found by the experience of the last few years 
that the task of securing the accession of the Princes 
is full of difficulty Before the outbreak of the present 
war, a draft Instrument was presented to them by the 
Viceroy as the Crown’s Representative, and endless 
discussions were held on its clauses and wordmg But 
no agreement was reported to have been reached 

Proclamation by His Majesty After the accession 
of the requisite number of States has been signified, it 
would be lawful for His Majesty to declare by Procla- 
mation that from an appointed day the Federation of 
India under the , Crown has been inaugurated But 
before the issue of such a Proclamation an address m 
that behalf must be presented to His Majesty by each 
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House of Parliament, The authority of the British 
people IS thus again emphasized It will be reahzed 
that the British Indian Provmces, whether Governors* 
or Chief Commissioners’, are to be mcorporated m the 
Federation by the provisions of the Act Their acces- 
sion IS not left to their voluntary action or choice as 
m the case of the States It is ordamed for them by 
Parliament 

After Twenty Years After the establishment of 
the Fedeiation, requests from Rulers for admission have 
to be tiansmitted to His Majesty through the Govemor- 
Geneial If a period of twenty years has elapsed after the 
establishment, such requests will have to be endorsed by 
each chamber of the federal legislature This time-limit 
will have a salutary effect It will tend to check frivolous 
vacillation on the part of some of the Prmces and help to 
complete the fedeial picture at least withpi a period of 
twenty yeais after it is brought mto being 

2. TIuee Lists of Subjects and Residuary Powers 

Two Spheres op Government A federal structure 
must necessarily provide for two distmct divisions of 
the governmental sphere It has to take cognizance of 
the piovinces (or the federating umts) and the central 
organization under which they are united The juris- 
diction of the two authorities requires to be clearly 
defined This is usually done by the followmg method. 
Certain specified subjects are assigned to the provmces 
and the rest aie then given over to the centre , or the 
process may be reversed, and' particular subjects may 
be allotted to the centre and the remamder placed imder 
the authority of the provinces Only one list, enumera- 
tmg particular items, is necessary under this arrange- 
ment The other group of subjects is automatically 
prescribed m a general but a negative manner It 
consists of an undefined and unparticularized mass of 
all those items which are not mcluded in the hst that 
IS specially prepared^ 

Three Lists of Subjects A more elaborate course 
IS followed m India An exhaustive and specific list 

10 
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is drawn up for the Central Government and another 
is similarly drawn up for the provinces A third large 
list IS further prepared for the concurrent jurisdiction 
of those two authorities This is expected to he a use- 
ful device for securing uniformity m ceitain matters 
without intro ducmg centralization It is expected to 
counteract the tendency towards a vexatious multiph- 
city of law and practice which would hmder the growth 
and consciousness of a common nationahty. The three 
lists have been given m the Seventh Schedule of the 
Act of 1935. 

Kesiduary Powers In spite of the punctihous care 
with which the hsts have been compiled by men of 
experience, it may happen that certam items have 
escaped attention. Entirely new circumstances and 
responsibilities may also arise subsequent to the prepa- 
ration of the hsts and the new items will have to be 
assigned A fedeial constitution must therefore provide 
for an allocation of residuary powers either to the 
piovinces or to the centre 

Modern Tendency The whole trend of modern life 
is towards integration Scientific mventions are reduc- 
ing tune and distance and bringing all humanity into 
one orbit The federal sphere has been constantly 
widening in those countries w^hich have that foim of 
government Political writers have even stated that the 
federal stage may inevitably lead to the unitary stage. 
The impulse for union cannot abruptly or arbitrarily 
stop The opportumty for mutual contact and under- 
standing that a federation provides is bound to create 
closer bonds and bring about a greater coherence among 
the constituent units 

Communal Differences in India Unfortunately the 
dispute assumed a communal aspect in India when the 
proposal 'for allocation of the lesiduary powers came 
up for discussion The Hindus generally favoured the 
strengthemng of the centre and leaving the residuary 
powers to it On the other hand the Muslims preferred 
the opposite course as being more desirable m the 
interests of minorities. Parliament had to give its 
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decision on these conflicting dauns, and it came to the 
comfortable conclusion that residuary powers could most 
safely and conveniently rest neither with the centre nor 
with the provmces, but m effect with the Governor 
General ! Section 104 of the Act says that the Gover- 
nor-General may empower either the federal or the 
provmcial legislature to enact a law with reference to 
any matter not enumerated m the Central, Provincial 
and Concurrent hsts 

The Federal Legislative List The following are 
some of the important items m the Federal Legislative 
List, which contams m all 59 subjects His Majesty’s 
naval, mihtary and air forces borne on the Indian estab- 
lishment , naval, mihtary and air force works ; local 
self-government m cantonment areas , external affairs ; 
ecclesiastical affairs , currency and comage , public debt 
of the Federation , posts, telegraphs, telephones, wire- 
less, broadcasting, post-office savings bank ; federal Pub- 
hc Services and Federal Public Service Commission , 
Benares Hmdu Umversity and Ahgarh Muslim XJmver- 
sity , survey of India , ancient and historical monuments , 
census , admission into and emigration and expulsion 
from India , federal railways , maritime shipping and 
navigation , major ports , aircraft and air navigation , 
hghthouses , copyright and mventions , cheques, bills of 
exchange, etc , arms and ammunition , opium, so far 
as regards cultivation and manufacture , petroleum ; 
corporations , development of mdustries , labour m 
mmes and oil-fields , insurance , bankmg , customs 
duties , excise duties on tobacco and other goods manu- 
factured or produced in India except (a) alcohohc 
hquors, (b) opium, Indian hemp and other narcotics, 
and non-narcotic drugs, (c)medicmal and toilet prepara- 
tions contammg alcohol , corporation tax , salt , state 
lotteries , naturahzation , taxes on income other than 
agricultural mcome , taxes on capital , succession duties ; 
stamp duty on bills of exchange, cheques, promissory 
notes, bills of ladmg, letters of credit, insurance policies, 
etc^ , termmal taxes on goods or passengers carried by 
railway or air, taxes on railway fares and freights. 
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The Provincial Legislative List. The follo\viiig 
are some of the important items in the Provincial 
Legislative List, which contams in all 54 items * public 
order and justice and courts ; pohce ; prisons, reforma- 
tories, etc ; public debt of the provmce ; provincial 
Pubhc Services and the Provmcial Public Service Com- 
mission ; land acquisition , local government ; public 
health and samtation, hospitals and dispensaries ; 
education , communications ; irrigation and canals, etc. ; 
agriculture , land tenures, agricultural loans, etc. ; 
fisheries ; weights and measures ; forests ; gas and gas- 
works , development of industries in the province ; trade 
and commerce within the provmce , intoxicating 
hquors and narcotic drugs ; unemployment and poor 
relief , theatres and cmemas but not the sanction of 
cinema films for exhibition , bettmg and gamblmg ; co- 
operation ; land revenue ; excise duties on alcohohc 
liquors for human consumption, opium, medicinal pre- 
parations containing alcohol ; taxes on agricultural in- 
come , taxes on land and buildings , charities and 
charitable mstitutions , duties in respect ,of succession 
to agricultural land , capitation taxes , taxes on profes- 
sions, trades, callings and employments, subject to 
section 142 A of the Act taxes on ammals and boats ; 
taxes on advertisements and sale of goods , local cesses ; 
taxes on luxuries, entertainments, amusements, betting, 
gambhng, etc ; stamp duties on documents not men- 
tioned m the Federal List ; tolls ; taxes on vehicles 
whether mechamcally propelled or not , taxes on the 
consumption or sale of electricity , universities, except 
those at Benares and Aligarh.^ 

The Concurrent Legislative List The following 
are some of the important items in the Concurrent 
Legislative List, which contains m all 36 items : criminal 
law ; criminal procedure ; civil procedure , evidence 
and oaths ; marriage and divorce, adoption, etc. ; 

1 As amended by the India and Burma (Miscellaneous Amend- 
ments) Act, 1940. 

2 The last three items were added by the India and Burma 
(Miscellaneous Amendments) Act, 1940 
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wills, intestacy, etc. ; transfer of property other then 
agricultural land, registration of deeds and docu- 
ments, etc , trusts and trustees ; contracts, bank- 
ruptcy , non-judicial stamp duties , legal, medical 
and other professions ; newspapers, books and prmt- 
ing presses , lunacy ; poisons and dangerous drugs ; 
boilers ; European vagrancy ; factories , welfare of 
labour , unemployment insurance , trade umons, indus- 
trial and, labour disputes , contagious diseases ; electri- 
city ; inland shippmg and navigation ; sanctionmg of 
cinematograph films for exhibition , detenus 



XV 

THE FEDERAL. EXECUTIVE 


1. The Position and Powers of the Crown 

Sovereignty of the Crown The sovereignty of the 
British King is supposed to extend to the whole of the 
British Empire, and he automatically becomes the legal 
head of every system of government and admmistration 
that may be created for the different component parts of 
that empire Constitutions of self-governmg Doimnions 
like Canada and Australia have been framed on the 
basis that the Kmg is their supreme sovereign The 
same is also true of what are known as the Crown 
Colomes By the Act of 1935, British Indian Provinces 
and the Indian States are to be federally united under 
the British Crown The Kmg will become the highest 
legal dignitary m the Federation of India as he is in 
the existmg unitary government of the country 

His Constitutional Position But it is an mvariable 
dictum of the British constitution that the King never 
acts except on the advice of his responsible ministers 
All his powers are exercised for him by them In 
matters pertainmg to the Dominions he is advised by 
the Domimons’ Mmisters who are responsible to then 
own legislatures and peoples , m respect of territories 
which do not en]oy rights of full self-government, advice 
is tendered to the Sovereign by Mmisters who are res- 
ponsible to the British Parliament and the British 
nation 

Two Sources of His Powers As the Joint Parha- 
mentary Comrmttee remark, * The dominion and 
authority of the Crown extends over the whole of 
- British India It is derived from many sources, m part 
statutory and m part prerogative, the former havmg 
their origin m Acts of Parhament, and the latter in 
rights based upon conquest, cession or usage, some of 
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which have been directly acquired, while others are 
enjoyed by the Crown as successor to the rights of the 
East India Company’ 

Statutory Powers. In the federal constitution which 
IS envisaged by the Act of 1935, cei'tain powers are 
specifically vested in the Crown For example, H,he 
appointment of the Governor-Geneial, the Governors 
' and the Commander-in-Chief is to be made by His 
Majesty, he has to issue Instruments of Instruction to 
the Governor-General and the Governors , many orders- 
in-council pertaimng to various subjects have to be 
issued by him, he can disallow laws passed by either 
the federal or provincial legislatures , Instruments of 
Accession executed by Rulers of States have to be 
approved of and accepted by him , it is m his power to 
issue a proclamation estabhshing the Federation of 
India This is not an exhaustive list , other powers have 
also been mentioned in the Act as bemg exercisable by 
His Majesty ivith reference to the government of British 
India. 

Prerogath^ Powers Among the prerogative powers 
of the King may be mentioned the control of foreign 
policy mcluding the right to cec^e territory or annex it ; 
right to escheat gold and silver mmes and treasure 
troves , immumty from civil or crimmal proceedings ; 
right to grant honours , right to grant pardon, reprieve, 
respite or remission of punishment, and so on 

Paramountcy Though the Indian States were allow- 
ed to retain their mteinal sovereignty to a great extent 
by the treaties that were made with them by the East 
India Company m the process of conquest, the Crown 
has always been considered to have the rights of Para- 
mountcy over them The relations between the States 
and the Crown are not on a purely contractual basiSx 
The authority of the suzeram has been contmually 
clarified and enlarged by the Crown’s exclusive right 
of mterpretmg the old treaties m the hght of modern 
conditions, and by the custom, practice and usage of the 
Political Department of the Government of India Even 
the Butler Committee could not define the scope of 
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paramountcy in a particular formula ‘The relation 
between the Paramount Power and the States’, they 
said, ‘is not fixed, rigid or static, but adaptable, mobile 
or dynamic m character Paramountcy must remam 
paramount ’ 

These Powers are not Actually Exercised by the 
Crown. It must be clearly understood that all these 
powers, though techmcally vestmg or inhering m the 
Crown, are not expected to be directly exercised by 
bim at his own free will or discretion In the British 
constitutional philosophy, the monarch is not supposed to 
play an active part in the admmistration of the state. 
Many powers are nominally held by him , but they are 
actually exercised on his behalf by Mimsters who are, m 
the last resort, responsible to the people In the case 
of India, the powers assigned to or en]oyed by His 
Majesty will not be exercised by popular Indian Ministers 
but by the Secretary of State for India and the British 
Cabmet, who are the servants of the British public 

2. Introduction of Dyarchy 

No Immediate Grant of Full Self-government 
The Act of 1935 was ^not mtended to satisfy India’s 
demand for an immediate introduction of full-fledged 
responsible government, both m the federal centre and 
in the provmces Parhament was not prepared to accept 
the claim for such a wholesale and radical alteration 
of the Indian constitution In spite of the keen demand 
of the Indian people, no new preamble, stating clearly 
that it was the intention of Parhament to confer upon 
India at an early date Domimon Status of the Statute 
of Westminster variety, was framed for the Act of 1935. 
The utmost concession that was shown to Indian opimon 
was to keep unrepealed the halting and unsatisfactory 
pronouncement which had formed the preamble of the 
Act of 1919 

Introduction of Partial Responsibility The 
changes proposed in the new Act are inspired by a 
restricted ideal and toned down by numerous limitations 
The prmciple of responsibihty •will be mtroduced m 
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the Federal Government to a small extent, hut otherwise 
its bureaucratic character will be maintamed To put 
at briefly, a dyaichical system will be estabhshed m the 
federal sphere The use of that expression has been 
scrupulously avoided in the Act, though the J omt 
Parliamentary Committee fieely mention it in their 
Bepoi t 

Governor-General and Croivn^s Representative. At 
the head of the Federal Government will be the Gover- 
nor-Geneial of India and Crown’s Representative (or 
Viceioy) The two offices were not distinct till the 
formulation of the federal scheme The Crown’s 
authority and jurisdiction over both British India and 
the Indian States were exercised by the Govemor- 
General-in-Cotmcil under the general supervision of the 
Secretary of State But now they have been separated 
The Crown’s Representative wiU hereafter perform the 
duties and functions of the Crown m its relations with 
the Indian States It is lawful for His Majesty to 
appoint one peison to hold both the offices, and normally 
speakmg the Governor-General and Crown’s Represen- 
tative (or Viceroy) is expected to be one and the same 
man, , 

Reserved and Transferred Subjects Subjects m 
the Federal Legislative List will be divided mto two 
groups One, which may for convemence be dalled 
Reserved though the word is not used m the Act, will 
comprise defence, ecclesiastical affairs, external affairs 
except the relations between the Federation and any 
of the Dominions m the British Empire, and tribal areas 
The other, which may similarly be designated as 
Transferred, will include all the remaimng federal 
items 

Counsellors and Mususters The Reserved depart- 
ments will be administered by the Governor-General 
with the advice of a new type of oflScials called 
Counsellors They will not form a council like the 
present Executive Council, and will not be responsible 
to the federal legislature but only to the Governor- 
General The Transferred departments will be admm- 
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istered by him with the aid and advice of a Council 
of Mmisters who will be members of the federal legisla- 
ture and responsible to it The budget will be common 
to both the parts of government, and the same legisla- 
tm’e will make laws for both 
In studymg the federal executive, attention will have 
to be paid to the Governor-General, Counsellors and 
Mmisters, and to their collective working under the 
dyarchical plan This is done separately m the following 
sections 


3. The Governor-General 

Appointment The Governor-General of India will, 
as now, be appointed by His Ma]esty on the advice of 
the Prime Mmister of Britain, and will be expected to 
possess the same qualifications that are possessed by 
him today The Viceroy or Crown’s Representative 
will, as a normal practice, be combined m his person, 
and he will contmue to enjoy immense authority and 
prestige The importance of the office and of the per- 
sonahty which holds it will not dimmish even after the 
inauguration of the Federation 

Three Ways of Exercising Powers The Governor- 
General will have many powers, ordinary and extra- 
ordmary, m the executive, legislative and financial 
domains of government, as he has at present But a 
new feature of the Act is that three different ways for 
the exercise of those powers have been defined These 
ways apply to aU departments of government whether 
Reserved or Transferred and cover the whole sphere 
of the civil and military activity of the State 

(i) Acting in his Discretion In some cases, the 
Governor-General has to act in his discretion , m domg 
so he need not consult his Mimsters at all (though he 
IS not defimtely prevented from consultmg them), and 
may take decisions on his own responsibihty It has 
been calculated that no less than 94 different sections 
of the Act make a mention of this power and, direct the 
Governor-General to exercise it They refer to practi- 
cally every important governmental activity and include 
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subjects bke the Reserved departments, rules for the 
transaction of mmisterial husmess and keepmg the 
Governor-General informed about certain matters, assent 
to bills, 'summonmg legislative ^chambers for a joint 
sitting, suspendmg the constitution, control over the 
actions of the Provincial Governments, the Reserve 
Bank, and the Railway Authority 

(ii) In his Individual Judgement In some cases the 
Governor-General is asked to exercise his individual 
judgement , m doing so he is expected to teke the advice 
of his Mimsters, but need not necessarily accept it and 
act accordingly This power is mentioned in 32 differ- 
ent sections of the Act and they also concern many 
important subjects, including items bke the special 
responsibilities, the Advocate-General, appomtments 
and postmgs of certam officials, the High Commissioner, 
etc 

(m) On the Advice of Ministers In the cases that 
remain, the Governor-Geneial has to act on the advice 
of his Mmisteis, and therefore their advice must be 
sought and accepted The field for action that is left 
after the above deductions are made is extremely - 
limited 

Subordination to the Secretary of State It is laid 
down in section 14 that when the Governor-General is 
lequired to act m his discretion or in the exercise of 
his mdividual judgement, he shall be under the general 
control of the Secretary of State and shall comply with 
such particular directions as may fiom time to time 
be given by him, Parhamentary authority over a large 
field of Indian admmistration is thus maintamed even 
in the new constitution, and the representatives of the 
Indian people have been deprived of an effective "^oice 
in those matters 

Relations "with the Executive The Governor- 
Geneial may appoint Counsellors, not exceeding three 
in number, to assist him m the admimstration of what 
Imve been described here as the Reserved subjects of 
the Federation His relations with them are not defined 
in the Act, and the method of their working will 
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obviously be determined by conventions and practice. 
But it IS clear that they will have no kmd of veto over 
any of the actions of the Governor-General 

The Governor-General has also been given the 
power to appomt a Financial Adviser who shall hold 
office during his pleasure, and whose salary and other 
conditions of service will be determined by him 

Techmcally speaking, it is the Governor-General who 
has to choose and summon the federal mmisters But 
as they must ^n]oy the confidence of the legislature, his 
power m this respect may, in practice, prove to be 
severely limited He has however the right to preside 
over their meetmgs in his discretion, and to make rules 
of busmess for them 

Relations with the Legislature. The Governor- 
General has been given considerable powers over the 
legislature He can summon, prorogue, and dissolve 
the Federal Assembly He can make rules of procedure 
for regulatmg the busmess before either house His 
previous sanction is required for the mtroduction of 
many important kinds of BiUs,^ and his assent is required 
for all Bills passed by the legislature before they can 
become Acts. He may reserve certain Bills for the 
assent of His Majesty The power to summon jomt 
sittmgs of the two chambers of the federal legislature 
IS vested m him. 

In addition to these powers, the Governor-General 
can issue ordinances, either on the advice of his< Minis- 
ters or in his discretion. He can also pass what will 
be known as the Governor-General’s Acts entirely on 
his own authority and without any reference to the 
legislative bodies if he thinks it necessary to do so 
This IS of course an exceptional and a very comprehen- 
sive power, and takes the place of the existing method 
of certification.^ 

1 As for example, bills pertaining to comage or currency, the 
Reserve Bank, the Federal Railway Authority, the Federal Court, 
the Public Service Commission, etc 

2 Government of India Act, 1935 sections 42-4 
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Control over the Provinces The provincial Gover- 
nors and Governments are under the control of the 
Governor-General m several respects. Section 54 lays 
down that when the Governor is required to act in 
his discretion or to exercise his individual judgement, 
he shall be under the general control of the Governor- 
General and shall comply with such particular directions 
as may be given by him from time to time A large 
field IS covered by this provision It has been calculat-; 
ed that there are about 43 sections of the Act m which 
the Governor-General’s superior powers m respect of 
certam provincial matters have been specifically men- 
tioned Besides, section 126 (clause 5) definitely em- 
powers the Governor-General, actmg in his discretion, 
to issue orders to a Governor as to how the executive 
authority m the province should be exercised for pre- 
ventmg any grave menace to the peace arid tranquillity 
of India 

Special Responsibilities Over and above all these 
powers, the Governor-General has been mvested with 
what are described as Special Responsibilities This 
legislative innovation is a umque pioduct of the Act of 
1935 Section 12 defines them as follows (a) preven- 
tion of any grave menace to the peace or tranquillity of 
India or any part thereof; (b) safeguardmg of the 
financial stability and credit of the Fedeiation , (c) and 

(d) safeguarding of the legitimate mterests of the 
minorities and the rights and mterests of the Services ; 

(e) preventmg discrimination agamst the United King- 
dom as mentioned m sections 111 to 121 of the Act ; 

(f) preventmg goods of Umted Kingdom or Burmese 
origin from being subjected to discrimmation or penal 
treatment , (g) protection of the rights of any Indian 
State or its Ruler , (h) securmg the due discharge of 
those functions which have to be exercised m his dis- 
cretion or m his individual judgement 

These Special Responsibihties have to be fulfilled by 
the Governor-General exercismg his mdividual judge- 
ment whenever he thinks any action m that regard is 
necessary. 
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Concentration of Power It will be seen that every 
important aspect of administration — ^peace and order, 
finance, the Services, fiscal freedom of India, minorities, 
discrimmation agamst Britam — ^has been mcluded m the 
above enumeration It represents a great concentra- 
tion and combmation of over-ridmg powers, both tangi- 
ble and intangible, defined and undefined Their 
frequent or infrequent exercise will appreciably affect 
the value of the new constitution 
They Apply to the Whole Sphere of Government, 
It must also be clearly understood that the formulation 
and definition of Special Responsibihties is not merely 
equivalent to reservmg a certain number of department 
for the Governor-General’s or Governor’s exclusive 
jurisdiction, as is done in dyarchy. The division intro- 
duced by them is not departmental and physical. It 
should rather be described as psychological. Special 
Responsibihties lead to and have to be fulfilled by the 
functions of interpretation, judgement and opmion. 
They are mtended to cover the whole domam of adminis- 
tration, whether mimsterial or bureaucratic, federal 
or provincial There is no subject which is beyond 
their reach and range, mo executive action which is 
immime from their control 
Issue of Proclamation in an Emergency If for any 
reason the constitutional machmery provided by the 
Act fails to work and any of the wheels of government 
threaten to become immobile, the Governor-General 
has been given special power to combat the situation, s 
Section 45 prescribes that if the Governor-General is 
satisfied that a situation has arisen m which the govern- 
ment of the Federation cannot be carried on in accord- 
ance with the provisions of the Act, he may issue a 
Proclamation, and thereby (a) declare that his functions 
shall, to such extent as may be specified in the Procla- 
mation, be exercised by him m his discretion, (b) 
assume to himself all or any of the powers vested m 
or exercisable by any federal body or authority 
The Proclamation may contam such mcidental and 
consequential provisions as may be necessary or 
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desirable for giving effect to the objects of the Procla- 
mation' The operation of any provision of the Act re- 
lating to any fedeialbody or authority may be suspended 
in whole or in part, excepting the provisions that relate 
to the Federal Court 

Such a Proclamation has to be communicated forth- 
with to the Secretary of State and laid by him before 
ea(^ House of Parhament It will cease to operate al 
the expiration of six months, unless Parliament by reso- 
lutions approves its contmuance for further periods ; 
but in no case shall it continue for more than three 
years 

Laws made by the Governor-General in virtue of the 
powers assumed by him by such a Proclamation shall 
have effect for two years after the Proclamation has 
ceased to have effect But they may be repealed sooner 
or re-enacted by the legislatm*e Thus all the powers 
of the Federation can be taken over by the Governor- 
General m a gra-^^ emergency 

4. The Counsellors and Financial Adviser 

Appointment and Number For the administration 
of what has been described as the Reserved part of the 
Federal Government, section 11 of the Act has provided 
for the appomtment of a separate set of officials They 
are to be known as Counsellors They are to be 
appointed by the Governor-General and their number is 
not to exceed three Their salaries and conditions of 
service will be prescribed by His Majesty 

Probable Composition It wiU be seen that the 
appointment of Counsellors is not made obhgatory upon 
the Governor-General, though of course it is imthink- 
able that he would not appoint them The tenure of 
their office is not fixed by law nor are their qualifica- 
tions defined by it The Act has not said that they will 
form a Council and therefore they will have no corpo- 
rate existence as the Executive Council today has or 
the federal mmistry may come to have Functions m 
respect of the Reserved departments — ^that is defence, 
ecclesiastical affairs, external affans except relations 


t 
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with the Dominions, and tribal areas — are to be exer- 
cised by the 'Governor-General m his discretion ; but 
he must have the assistance of men-of experience, talent 
and representative character in the performance of the 
task It IS therefore not ui?hkely that most of the 
Counsellors will be members of the ICS of long stand- 
mg and service. Whether an Indian will be appointed 
io the post can be shown only by experience But in 
any case, the CoimseUors’ opmions are not bmding upon 
the Governor-General and they are not mtended to 
exercise any constitutional restraint over him 

Financial Adviser In addition to these Counsellors, 
the Governor-General is empowered by section 15 to 
appomt a Fmancial Adviser. It will be his duty to 
assist the Governor-General m the discharge of his 
Special Responsibility for safeguarding the financial 
stabihty and credit of the Federal Government, and also 
to give advice to the Federal Government upon financial 
matters if he is consulted He wilFhold oflSce durmg 
the pleasure of the Governor-General, who will also 
prescribe his salary and other conditions of service It 
is provided that after the appointment of the first 
Fmancial Adviser, the Governor-General should consult 
his Mimsters m makmg subsequent appomtments to the 
office. 

The Fmancial Adviser must not be confounded with 
the Finance Minister, who will be in charge of the 
Finance Department, and as a member of the federal 
mmistry will be responsible to the legislature for his 
actions. What exactly will be the relationship of the 
P'mancial Adviser to the constitutional machine, whether 
his presence will facihtate the exercise by the Governor- 
General of his special powers, can be seen only by 
experience But it is possible that the creation of this 
new oiSice may brmg about some conflict of jurisdiction 
and complicate the process of government m the federal 
sphere 

Commander-in-Chief Though defence is a Reserved 
subject under the Governor-General, the Act has made 
specific provision for the appointment of a Commander- 
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in-Chief of His Majesty’s Forces., Section 2 lays down 
that he will he appointed by His Majesty by warrant 
under the Royal Sign Manual, and section 232, lays down 
that his pay and allowances and other conditions of 
service will be such as His Majesty-in-Council may 
direct 


5. The CouncU of Mmisters 

SpoPE FOR Ministerial Authority For the adminis- 
tration of the subjects which have not Been Reserved^ 
section 9 of the Act provides that there shall be a 
Council of Mimstfers They will aid and advise the 
Governor-General in the exercise of his functions except 
when he is required to act in his discretion But the 
scope for ministerial authority will not be large because, 
as has been pomted out already, the discretionary 
powers of the Governor-General are very wide and 
include the management of such important subjects as 
defence and external affairs, and the numerous reserva- 
tions, safeguards and exceptional powers with which 
the Governor-General is mvested under the Act 

Appointment, Qualifications and Salary The 
Ministers will be chosen and summoned by the Governor- 
General, but as they are to be responsible to the federal 
legislature he will not have an unfettered choice He 
must accept those who have a clear majority of votes in 
the legislative chambers There can be no academic or 
any other specific qualifications prescribed for Mmisters, 
but they must be members of one or the other house of 
the legislature and have the sohd support of the majo- 
rity of their votes Mmisteis would m fact be promi- 
nent members of the party in power and many of them 
would be among the foremost political leaders of the 
country Their salaries will be fixed by an act of the 
legislature though the amoimts paid to mdividual 
Mmisters would not be annually voted at the time of 
the budget In fact, they have been put m the non- 
votable hst. The salary of a Mimster w^ not be varied 
durmg his term of office If a Minister has to be cen- 
sured, it cannot be done by proposmg a cut in his salary 

11 
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at the time of the passmg of the budget ; a direct motion 
of no-confidence would have to be moved for that 
purpose. 

Collective Responsibility The Ministers will be 
sworn in as a council and the Governor-General may 
preside over it m his discretion There is no mention 
of the office of Prune Minister m the Act, but the 
Instrument of Instructions to the Governor-General says 
that the latter, in the selection of his Mmisters, should 
consult the person who in his judgement is most hkely 
to command a stable majority in the legislature.. This 
implies that there will be a leader of the Ministry who 
•will function as the Prime Minister The same Instruc- 
•tion adds that the Mimstry should mclude, as far as 
possible, representatives of the federated States and 
members of the important minority commumties, and 
that it should be able collectively to command the con- 
fidence of the legislature and be possessed of the sense 
of joint responsibility The parhamentary system and 
party government may thus be introduced m the federal 
sphere However, difiiculties may be experienced m 
maintammg the homogeneity and disciphne of a party 
and at the same tune mcluding in the Mimstry repre- 
sentatives of the mmorities and the States in spite of 
the fact that such persons are not members of the party 
concerned and are beyond its direct control 

Allocation of Portfolios. The number of Ministers 
is not to be more than ten. No such limit has been put 
down in the case of the provincial Mimsters Allocation 
of portfolios will be techmcally the duty of the Gover- 
nor-General though m practice it will devolve upon the 
Prune Minister However, the rules of business must 
include provisions requiring Mimsters and secretaries 
to Government to transmit to the Governor-General 
all the information about matters specified in the rules, 
or any other information that may be required by him 
They must also bring to his notice any matter which 
involves or is hkely to involve any of his Special 
Responsibilities 



The Federal Executive 


163 


6. The Working o£ t)yarchy 

View of the Joint Parliamentary CommIttee. The 
experiment of dyarchy was tried m the provinces for 
sixteen years after the introduction of the Montford 
Reforms and was proved to he mcapahle of yieldmg 
really satisfactory results It was therefore given up 
m favour of provmcial autonomy The same system 
IS however proposed for the federal centre The question 
that naturally arises is whether it has chances of better 
success in the new sphere that is designated for its 
operation The Jomt Parliamentary ' Committee were 
clearly of the opmion that so long as some pohtical powers 
are to be withheld from India, such division m the func- 
tions of government would be mevitable But they 
urged that, given the desire and^the will, even a divided 
government of this type can work smoothly and give 
excellent results 

Different Status of Counsellers and Ministers 
The Counsellors and Mmisters in the Federation of India 
will have a fundamentally different status The former 
wiU be bureaucratic in composition and outlook and 
will not be subordinate to the legislature The latter 
will be the representatives and servants of the pubhc 
and fully responsible to the legislature The spheres 
of their activities have been rharked out and defined. 
But it IS lecogmzed that, in the nature of things, there 
cannot be a watertight differentiation between the spheres 
and functions of government Hence extraordinary and 
over-riding powers have been given to the Governor- 
General to settle all pomts of dispute and admmistrative 
difficulties and deadlocks 

Common Consultation Recoimmended It is also 
recommended that the Reserved and Transferred halves 
should not look upon themselves as strangers to each 
other or even as rivals of each other The working of 
the government should be based on the concept that 
they are partners m a common cause and ought to take 
each other mto confidence The practice of mutual 
consultation and exchange of opmion and advice bet- 
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ween them must become common, so that they can 
effectively , influence each other's pohcies. 

Instructions to the Governor-General The Gov- 
ernor-General IS specially instructed jn his Instrument 
of Instructions^ to inculcate the spirit and tradition of 
collective responsibihty among his Mmisters, and also 
to encourage the practice of joint consultation between 
himself, his Counsellors and Ministers. This is parti- 
cularly emphasized m the case of the department of 
defence , the views of Ministers should be ascertamed 
when the appomtment of Indian officers to the Indian 
forces or the employment of Indian forces on service 
outside India are concerned.. It is also one of the In- 
structions that the federal department of finance should 
be kept m close touch Vith the finance of defence, and 
that the- estimates of proposed expenditure for defence 
should be laid before the legislature after consultation 
with the Fmance Minister and the Mimstry 

Inherent Defects of Dyarchy These Instructions 
are quite clear and specific, "and if carried out in letter 
and spirit will give very salutary results. But the 
equipoise set up by dyarchy is extremely dehcate. The 
factor of personal temperament is vital in its operation. > 
The compromise between mcompatibles that it contem- 
plates and embodies is so precarious that the unmtend- 
ed shock of straightforward and simple action may 
suddenly throw the whole mechanism ' out of gear. 
Apart from the fact that India cannot be reconciled to 
the ideal of a truncated and heavily safeguarded self- 
government, the scheme of dyarchy cannot but evoke 
a feeling of scepticism on account of its inherent defects 
and conflicting loyalties. 

Vexatious Reservations Apart from these evils 
which are inseparable froin the dyarchical structure, 
the degree of progress contemplated in the new consti- 
tution is vitiated by the addition of reactionary encum- 
brances The transfer of political power into the hands 

1 For a further explanation of the Instrument of Instructions, 
see p. 162 . 
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of Indians is likely to be more apparent than real. ^ It 
IS accompanied by leservations and safeguards which 
are all-pervasive m their conception and overwhelmmg 
m their operation A most strenuous effort seems to 
have been made to discover every possibihty of what, 
m the Enghslnnan’s view, may be an abuse of power 
by Indians The wgorous exposition of this point by 
,the Jomt Parhamentary Committee leaves no doubt 
about the Englishman’s hopes and fears in this respect. 
The reader is mevitably led to- feel that Parliament is 
eager to perform an impossible feat It seems to be 
desirous of partmg with power and at the same time 
retammg it. 
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THE FEDERAL LEGISLATURE 

1. The Bicameral System 

It IS a matter of controversy whether two legislative, 
chambers are necessary m unitary states, though they 
exist m practically all of them Since the Act of 1919 
India has been hvmg under the bicameral system 
The Purpose of Two Chambers The method of two 
chambers is generally beheved to be indispensable m 
the workmg of a federation It is a very convenient 
mechamsm for symbohzmg the essential equahty of the 
federatmg umts and also their inevitable mequahty m 
population and size. The upper house in a federation 
represents the constituent states as states, and as far 
as possible its seats are equally or approximately equally 
distributed among aU of them. Here the smaller states 
are m a privileged position , they are guaranteed agamst 
tyranmcal molestation and persecution by the bigger 
ones On the other hand, the lower house represents 
the total population of the federation and its seats are 
distributed among the states in proportion to their 
numbers. Here the bigger states are protected from 
irresponsible caprice or jealousy on the part of the 
smaller ones No federal law can be finally passed 
unless it is assented to by both the houses 

2. The Chambers 

Their Constitution. Chapter III of Part II of the 
Government of India Act and the First Schedule 
prescribe the constitution, powers and procedure of the 
federal legislature m India The upper chamber will 
be known as before as the Council of State ; the lower 
chamber will be known as the House of Assembly The 
table on page 167 shows their composition 
Direct and Indirect Election. Election to a legisla- 
ture can be either direct or indirect In the former case, 
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Composition of the Federal Legislattjbe 



British Indian Repre- 
sentatives 

Representatives 
of Indian States 
nominated by 
their Rulers 

Total 

Name 


Chosen 
by the 
Governor 
General 




Elected 

Total 

Not more than 

Not 

more 

than 

Council of State 

1 

150 

6 

1 

1 

: 156 

1 

104 

260 

House of Assembly 

1 250 


250 

125 

375 


territorial and other constituencies are formed specifi- 
cally for the purpose of sending representatives to a: 
legislative chamber, and persons chosen by them are 
permitted straightway to take their seats m it In in- 
direct elections at least one more mtermediary is added^ 
Representatives who sit m the legislature under this 
system aie already elected members of some other body 
like a municipahty, a local board, a local legislature oir 
a specially constituted electoral college There is first 
of all an election of the electors and then finally election 
to the legislature 

Advantages op Direct Election The method of 
direct election has been commended by pohtical writers^ 
It estabhshes immediate contact between the legisla- 
tor and the citizen and brings home to the former his 
responsibility as an elected representative If the will 
of the demos is to be effectively expressed and enforced, 
there should be no comphcation or obstacle created by 
the presence of legalized middlemen Indirect election 
n^y make the electoral machmery extremely clumsy and 
obscm'e to the masses, and cause on the whole more 
annoyance than convemence Worse still, it offers 
great scope for pohtical corruption, dishonesty and 
bribery. 

Adoption op the Indirect Method The indirect 
system existed in India even after the Morley-Minte 
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Reforms but it was scrapped by tbe Joint Parliamentary 
Committee whicb reported on the Bill o£ 1919 Since 
that time, elections to all ^legislatures m India, both 
central and provmcial, have been direct. The White 
Paper of 1933 had recomm'ended the continuance of the 
same system. However, the Jomt Parhamentary Com- 
mittee which reported on it a year later took the opposite 
view and recommended that for both the chambers of 
the federal legislature the method of election should be 
indmect 

The Indian pubhc protested against this retrograde 
move, and Parliament was at last persuaded to make 
a small concession. The Act lays down that elections 
to the upper chamber, i e. the Council of State, should 
be direct ; those to the lower chamber, i e the House 
of Assembly, should be mdirect This is exactly the 
opposite of the accepted constitutional principle and 
practice that the lower and popular chamber should be 
directly elected by the people, and the upper chamber 
which represents ' the federating units may be elected 
indirectly. 

Reasons for the Adoption The chief reason given 
for this reactionary departure from the White Paper 
proposal was that m an extensive and populous country 
hke India, direct election was bound to lead to one^ of 
fwo evils Either the constituencies would have to be 
excessively large or the number of members of the legis- 
lature would have to be abnormal and unwieldy The 
committee felt that neither of the alternatives could be 
accepted 

r They are Not Convincing. However, it could be 
contended that the maximum numerical strength of the 
legislature as prescribed in the Act could bear some 
increase without creating undue confusion or mconve- 
nience The territorial areas of the U S A., Canada and 
Australia are much bigger than the area of India ; and 
at least in the USA. the number of voters is not 
smaller than the total population proposed to be en- 
franchised in this country. Yet m none of those federa- 
tions has it been found necessary to adopt the mdirect, 
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m preference to the direct, system of election for the 
lower house The latter may add to the difficulty of 
constitutional working, but the former produces the 
more dangerous result of dilutmg democracy itself. 

Elections to the Council of State The seats m 
the Council of State assigned to a provmce will be dis- 
tributed among territorial constitizencies which will be 
general and communal, the latter for Mussalmans and 
Sikhs, For election to seats reserved for women, all 
members of the provincial legislature, men and women, 
wiU be electors. As the number of Anglo-Indians and 
Europeans and Indian Christians m an mdividual pro- 
vmce will be small, special electoral colleges will be 
formed for the whole of British . India for election of 
their representatives to the Council of State The col- 
leges will be composed of such Anglo-Indians, Europeans 
and Indian Christians respectively as are members of 
the Legislative Council of the province or of its Legis- 
lative Assembly For seats allotted to the 'scheduled 
castes, persons of those castes who are members of the 
provmcial legislature will be electors 

A high property qualification will be required for the 
right to vote at elections to the Council of State It 
has yet to be determined But it will confer the vote 
on only a small minority of aristocrats and mdustrial and 
commercial magnates 

Elections to the Assembly Members of the House 
of Assembly assigned to a province will not be elected 
directly by constituencies, territorial and communal, 
specially formed for that purpose m the provincial area 
The Legislative Assembly of the provmce will be the 
body of electors Its Muslim and Sikh members wih 
elect the Muslim and Sikh representatives , those hold- 
ing general seats m it wiU vote m the election to the 
general seats of the Federal Assembly. Women mem- 
bers wiU. be elected by an electoral coUege of aU women 
who aie members of the Legislative Assembly of any 
provmce Anglo-Indian, European and Indian Chris- 
tian seats -will be filled by persons who are elected by 
electoral colleges consistmg of members of those com- 
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munities who are in the provincial Legislative Assem- 
hhes. 

Both the federal legislatures wdl have elected pre- 
sidents, the Assembly president being known as the 
Speaker. 

Tenure The Federal Assembly will have a tenure 
of five years, but may be dissolved earher. The 
Council of State will be a permanent body not subject 
to dissolution. One-third of the total number of its 
members wjU. retire every three years, and the term 
of an individual member wiU be mne years. The details 
of the imtial retirements have been given m the schedule 
Powers The two chambers wiU. have legislative, 
admimstrative and financial powers as at present and 
will be co-ordinate m almost all respects. The votmg 
of grants of expenditure in the votable portion of the 
budget will not be an exclusive privilege of the lower 
house as at present,* but has been extended to the 
Council of State Jomt sittings of the chambers will 
be held whenever there is a difference of opmion bet- 
ween them on a legislative or financial issue ' 

The following tables gives the allocation of seats in 
the Council of State and the House of Assembly. 



The federal Legislature 171 

Council op State- Representatives op British India 


Province or community 

1 

: Total seats 

i . 

1 

General seats 

Seats for sche- 
duled castes 

I Sikh seats 

Mohammedan 

Seats 

Women’s seats 

Madras 

20 

14 

1 


4 

1 

Bombay 

16 

10 

1 


4 

1 

Bengal 

20- - 

—8 

1 

• • 

mm 

1 

United Provinces 

20 

11 

1 


■H 

1 

Punjab 

16 

3 


4 


1 

Bihar . • 

16 1 

10 

1 

. 

WM 

1 

Central Provinces and Berar 

8 

6 

1 



• 

Assam .. 

5 

3 

• 

• • 

2 


North-West Frontier Province 

5 1 

1 

• • 


4 

• 

Orissa 

5 

4 

1 

• • 

1 

• •• 

Sind 

5 1 

2 

1 

• • 

3 


Bntish Baluchistan . . ' 

n 

1 

• » • 

* 

1 

• •• 

Delhi 

H 

H 



• 


Ajmer-Merwara 

H 

■1 

• 

• • 



Coorg 

SI 

■1 

1 

* 

• 

• 

Chosen by the Governor General m 


■1 





his discretion 

6 



• 


* 

Anglo-Indians 



* » 




Europeans 


Hi 





Indian Christians 


Hi 

• 

• 

! .. 

• • 

Total . 

156 

75 

6 

B 

[ 49 

6 
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Statement showing tee Number of Seats assigned to the 
Bigger States in the Federal Legislature 

No of seats in No of seats m 
i the Federal the Federal 

Name of State Council of Legislative 

State Assembly 


Hyderabad 

Mysore 

Kashmir . 

Gwalior 

Baroda 

Kaldt 

Rampur 

Benares 

Travancore 

Cochin 

Pudukkottai 

Banganapalle 

Sandur 

Udaipur 

Jaipur 

Jodhpur 

Bikaner . 

Alwar 

Bharatpur 

Indore 

Bhopal 

Rewa 

Jhabua *1 

Sailana }- 

Sitamau J 

Cutch 

Idar 

Nawanagar 
Bhavnagar .. 
Junagarh .. 
Rajpipla 1 
Palanpur f 
Dhrangadhra 
Gondal 
Porbunder 
Morvi 
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Statement showing the Number op Seats assigned to the 
Bigger States in the Federai, Legisiature 


Name of State 


No of seats in 
the Federal 
Council of 
State 


No of seats in 
the Federal 
Legislative 
Assembly 


Cambay *] 
Dharampur >• 
Balasmore J 
Bansda '| 

Sachin 1 
Jawhar [ 

Danta 

Dlirol 

Limbdi I 
Wadhwan { 
Rajkot 
Kolhapur ... 
Sangli ] 
Sawantwadi 
Janjira 1 
Mudhol y .. 

Bhor J 
Jamkhandi 
Miraj Senior 
Mira] Junior 
Kurundwad Senior 
Kurundwad Junior 
Akalkot 
Phaltan 

jat y 

Aundh 1 

Ramdurgh J 
Patiala 
Khairpur ... 
Kapurthala .. 
Nabha 

Fandkot "1 
Malerkotla >■ 
Loharu J 
Cooch Bihar 
Tripura 1 
Manipur J 
Mayurbhan] ] 
Sonepur J 
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3. Effect of the Changes 

It IS necessary to explain the probable effects of the 
changes that have been made in the constitution and 
powers of the central legislature. 

Disappearance op the Nominated Bloc The present 
nommated and official bloc will vanish almost completely , 
except for six seats in the Council of State This is 
a wholesome disappearance of that bureaucratic control 
of voting which offends agamst the fundamentals of 
democratic pohty It may be argued that the rigidity 
I of party disciplme and the loss of individuality that it 
involves are equally serious defects of democracy But 
it cannot be forgotten that those mstalled as party 
leaders occupy that position by the choice of their fol- 
lowers and are hable to deposition and dismissal by 
them. 

The States’ Representatives, However, much of 
the good that will result from the withdrawal of the 
nommated and official bloc may be imdone by the m- 
evztable introduction of a new element The delegates 
from Indian States will form a substantial i portion of 
both houses. The law does not prescribe, though it 
does not prohibit, the election of any of them by the 
sub]ects of States They are to be nominated by their 
rulers It is pjrobable that some of the prmces will 
cause constituencies to be formed in their States and will 
allow them to elect representatives to the federal legis- 
latme Howevei, such a self-imposed constitutional 
restraint will be the exception and not the rule That 
it wiU be observed generally is an unwarranted hope 
Their Undemocratic Character Hius, a majority 
of the Indian State representatives will not be elected 
by the people of the States They will be nominees 
of absolute masters and instruments of their wiU And 
m the delicate envnonment of paramountcy, the 
autocratic masters themselves may prove to be undidy 
susceptible to the influence of the Department of the 
Crown’s Representative. 
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An Inevitable Phase However, on the assumption 
that the future constitution of the country must he an 
all-India federation including the Indian States, the m- 
congruity caused hy the presence of a large non-elected 
element m what is intended to be a representative 
chamber has to be faced , otherwise the rulers of States 
will not accede to the federation There is comfort in 
the thought that such a stage, though inevitable, is likely 
to be temporary and transitional. It is more than pro- 
bable that the closer impact between the dynamic ideals 
and activity of British India and the static outlook and 
life of the States will accelerate pohtical consciousness 
in the sub]ects of the latter and ripen m their rulers 
the healthy spirit of progressive constitutionalism, 

/Council of State would be Thoroughly Reactionary. 
The Council of State will be an assemblage of vested 
mterests, reactionary oligarchs and conservative politi- 
cians The franchise for its election will be exception- 
ally high , 40 per cent of its membership wiU be 
constituted by State nominees Besides it will be a 
permanent body and therefore will not be subject 
to that wholesome cleansing which is periodically 
brought about by a dissolution and general election. 
The abnormally long term of nine years for its members 
■will breed irresponsibility and defiance in the legislators, 
because they -will not be restrained by the thought of 
ha'ving to face their masters, the electors, at short 
mtervals 

Upon this narrow-based upper chamber the Act of 
1935 has conferred a power which in a democratic polity 
IS an exclusive pri-vilege of the lower chamber The 
votmg of grants of expenditure was denied to the 
Council of State by the Act of 1919. But the federal 
counterpart of that chamber will be possessed of that 
pri'vilege. In short, everythmg seems to have conspired 
to make the upper chamber a strong mstrument for 
checking the advance of democracy. 

The Federal Budget The federal budget ■will be 
di-vided mto votable and non-votable items as at present, 
and over 70 per cent of the total expenditure wiU be 
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beyond the control of the legislature In this respect, 
there is no change for the better The* absence of fman-* 
cial pdwcr imparts an air of unreahty to responsible 
government and tends to reduce it to a mockery 
Political Consciousness and the Princes It is 
pointed out by the advocates of federation that all these 
defects, though real, may not prove so serious in actual 
piactice as hostile critics may be led to imagme For 
instance, the attempt to ‘ many ’ demociatic British 
India and feudal prmcedoms in a single federation will 
be very difficult Still, it is mevitable that as political 
consciousness grows and agitation among the States 
people for political rights becomes more and more 
mtense, Indian Prmces iviU have to assume tire status of 
constitutional rulers hke the monarchs of Europe. Para- 
mountcy cannot be interpreted to mean that Great 
Britam has tire duty of supportmg a ruler m denying to 
his ovm subjects the very lights which have been 
established by the authority of Parhament throughout 
British India Such an mterpretation was authoritative- 
ly repudiated in Parhament In fact the relationship - 
established by the Act between British India and the 
States may not prove to be absolutely inflexible 
Eimphasis on Responsibility With legard to the 
special powers and responsibilities of the Viceroy, it 
is stated that as the federal scheme lests not so much 
on the old system of dyarchy but on the piinciple of 
responsible government, the mitiative over the whole 
field of federal governmentj' except m defence and 
foreign affaus, ivill pass to the Mimstry and gradually 
to the legislature Even m the field of ^ defence and 
foreign affairs, there iviU be no arbitrary division be- 
cause no Viceroy will wish to certify the mihtary budget 
He will inevitably do his best to reach an agreement 
ivith his Ministry, for no defence pohcy can be effective 
which does not command the loyal co-operation of 
public opinion and the admmistrative machine 
Need for Constitutional Unity * Stress is also laid on 
the fact that federation is the only means of combmmg 
unity and national self-government with local diversity 
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and autonomy m so vast a country as India It is of the 
utmost importance that the whole country should have 
not only a cultural but a constitutional urnty^ Its 
orgamcaUy integrated character must be maintamed, 
particularly after the creation of self-governing provin- 
cial divisions. Otherwise separatist influences wiH 
become dommant and the result will be the creation of 
smaller sovereignties which may be constantly at war 
with each other politically and economically, and may 
reduce the country to chaos. 

♦Common Economic Policy It is further argued that 
^he commercial and industrial development of a sub- 
-continent like India is in many respects prejudiced by 
the absence of uniformity at present existing m, for 
^example, company law, banking law, law of copyright 
and trademarl^ and the like. It is most desirable that 
there should be established over the whole fiscal field 
the greatest possible degree of umty and uniformity. In 
the determmation of tariff policies which affect eveiy 
part of India, Indian States must, m fairness to them, be 
allowed to have an effective voice. ^ 

The Indian critic does not deny the truth of these 
contentions In fact, it is too obvious to be disputed 
But the acceptance of the theoretical plea for the consti- 
tutional unity of India is not equivalent to agreeing that 
the particular federal structure outhned m the Act is 
not vitiated and deformed in such a way that what is 
intended to be a remedy will actually be worse than the 
disease, * 
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THE FEDERAL COURT 

A Supreme Court vitally Necessary in a Federation. 
A supreme court is one of the essential components of a 
federation Without such a court, no federal constitu- 
tion can work adequately and smoothly When differ- 
ent spheres of activity have been demarcated for the 
Central and Provincial Governments and when specific 
duties have been allocated to each one of them, a superior 
tribunal is mevitably required to watch whether the 
distribution is being properly respected and carried out 
in practice If any party feels that it has been wronged, 
a remedy for getting redress must be provided The 
supreme court is intended to entertam all such com- 
plaints and, after 3udicial investigation, to decide how 
far they are legitimate 'and genuine. The orders that it 
issues are ‘final aiid binding upon all parties It is a 
matter of recent history that the Federal Court of the 
U S. A held many piovrsions of the National Recovery 
legislation, passed by the American Congress oh the 
initiative of President Roosevelt, to be ultra vvres of the 
American Constitution 

The Nature of its Duties The Federal Court has 
thus a special mission It stands as the final arbiter in 
disputes between the federating units, or between them 
and the Central Government. The verdict that it pro- 
nounces IS obhgatory on all concerned It is the duty of 
this court to interpret the language of the constitution 
whenever it is felt to be ambiguous and vague. It can 
sit in judgement upon all executive action if it is alleged 
to be contrary to the provisions of the federal structure 
Unhke courts of justice in a umtary state, the Federal 
Court can question the legahty of Acts passed by the 
central and provincial legislatures in the hght'of the 
competence of those bodies to pass them Controversies 
about jurisdiction are finaUj^ settled by that authority. 
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The Act of 1935 has provided for the creation of the 
Federal Court of India Its constitution and powers 
have been elaborately prescribed in sections 200-18. 
It was constituted on 1 October 1937 and has actually 
been functioning since then It consists of the Chief 
Justice and two other puisne judges Its headquarters is 
to be Delhi though it may meet m other places also. 

Its Constitution The Federal Court, accordmg to 
the Act, is to consist of a Chief Justice and not more 
than SIX puisne judges They are to be appomted by 
His Majesty and can hold "office until they attain the age 
of sixty-five A judge is of course free to resign his 
post and may be removed from office by His Majesty 
on the ground of misbehaviour or infirmity of mind or 
body if the Privy Council reports to that effect 

Qualifications op Judges 'A person is not qualified 
to be a judge of the Federal Court unless he (i) has 
been for at least five years a High Court judge in British 
India or m a federated State, oi^ (n) has qualified as a 
barrister or advocate m Britain and is of at least ten 
years’ standing, or (in) has been for at least ten years a 
pleader of a High Court in British India or m a federated 
State The Chief Justice must be a barrister or an 
advocate of at least fifteen years’ standing 

The salaries and allowances of the judges are to be 
prescribed by His Majesty-m-Council and are charged 
upon the revenues of the Federation They are now 
fixed at Rs 7,000 per month for the Chief Justice and 
Rs 5,500 per month for the other judges 
Original Jurisdiction. The Federal Court has exclu- 
sive origmal jurisdiction m any dispute between any two 
or more of the foUowmg parties, that is, the Federation, 
any of the provinces, or any of the federated States, m 
so far as the dispute mvolves any question about legal 
rights 

Appellate Jurisdiction An appeal will he to the 
Federal Court from the judgement of a High Court in 
British India if the latter certifies that the case mvolves a 
substantial question of law as to the mterpretation of the 
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Act of 1935 or any Order-m-Council made thereunder.^ 
The fedeial legislature may provide by an Act that 
m certain civil cases where the amount involved m the 
dispute IS not less than Rs 50,000, an appeal will lie to 
the Fedeial Court from the judgement of a High Court 
m British India Direct appeals to the Privjr Coimcil 
m such cases may then be abolished 

An appeal may be made to the Privy Council against 
any judgement of the Fedeial Court given in the exer- 
cise of its original jurisdiction, and m any other case 
by leave of the Federal Court or of the Privy Douncil 
Unifying Influence The central judicature exerts a 
very salutary unifying influence on a nation which is com- 
posed of autonomous umts It is mterestmg to refer here 
to some of the observations made by the Chief Justice of 
India at the maugural session of the Court which was held 
in the Princes’ Chamber m New Delhi in December 1937, 
which briefly outhne the nature of the services wluch this 
new judicial tribunal is expected to render , 

Remarks op the Chief Justice The Chief Justice 
said that the Federal Court is the first aU-India court 
of law.. Like similar courts in other countiies it would 
become at once the crucible in which the flux of cunent 
and political thought is tested and refined, and the anvil 
on which the more stable and permanent elements of 
it are hammered mto shape, to take their place in that 
armoury of ideas with which each generation seeks to 
solve its own problems 

Independent of Governments and Parties, the Court’s 
primary duty is to mterpret the constitution. It would 
be its endeavour to look at the constitution, not with 
the cold eyes of the anatomist, but as a living and 
breathing organism which contams within itself, as aU 
life must, the seeds of future growth and development 
Its canons of mterpietation would not hamper the free 
evolution of those constitutional changes for which the 
Law provided no sanction, but m which the political 
gemus of a people can find its most frmtful expression. 

^ Recently, the validity of certain ordinances issued by the 
Governor-General under the Defence of India Act was question- 
ed and the matter went up to the Federal Court. 
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FEDERAL FINANCE 

1; Centralization before 1870 

The Government of India was Supreme Since the 
passing of the Regulating Act m 1774, British India has 
been a unitary state As has akeady been pointed out, 
till the introduction of provincial autonomy in 1937 all 
civil and mihtary authority over the British Indian 
territories was vested, legally speaking, in the Governor- 
General-m-Council Complete control over the revenues 
and expenditure of the whole area comprised m British 
India was part of this general supremacy defined for 
the Government of India by successive Acts of Parlia- 
ment Evidently, finance could not be separated from 
politics Both are woven together in the fabric of 
national life 

No Separate Finance for the Provinces. Under 
such a centralized arrangement, the provinces had no 
independent financial existence They could not evolve 
their own pohcies and projects of reform and carry 
them out with them own means and authority All 
sources of income belonged to the Government of India , 
aU revenues collected m any part of the country were 
credited to their treasury They allotted m their dis- 
cretion moneys for provincial expenditure and decided 
the pui poses for which the amounts should be utilized. 
Thus the Provmcial Governments were merely the 
executive agents of the Central Government, and 
mechanically carried out its orders 

An unvueldy Burden upon the Central Govern- 
ment Such a wholesale centi alization m a vast country 
like India imposed a heavy burden of financial admims- 
tiation upon the Central Government The authorities 
in the provinces weie naturally indifferent about the 
efficient collection of taxes and 'about economy in ex- 
penditure, because they had no effective determining 
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voice in either There was no incentive to equate local 
requuements and provision of pubhc service to the 
ability to raise local revenue and the liberty to admin- 
ister local affan-s. With the continuous mcrease in 
governmental functiops m accordance with modern 
standards and objectives of state activity, a highly 
centrahzed financial system became almost intolerable. 
It caused an enormous strain and embarrassment to the 
Government of India, and genuine grievances and dis- 
content among the provmcial umts Relief was urgently 
needed by the one , responsibility was keenly desired by 
the other Both could be sunultaneously achieved by 
a policy of decentralization even though the umtary 
character of the state was maintained 

2 Decentralization, 1870-1919 

Mayors Scheme Lord Mayo took the first steps in 
initiatmg a scheme of decentiahzed admmistration and 
finance in 1870 He delegated certain departments to 
the provinces for management Pohce, jails, education, 
medical relief, hospitals, samtation, roads and com- 
mumcations and ,a few other depaitments were put in 
this categoiy These were all spendmg departments, 
but whatever receipts were obtained from them were 
allowed to be taken by the provmces, and m addition, 
a fixed grant of money, or ‘ dole ’, was made to each 
provmce to make up the deficit m its expenditure 

Its Extension This policy of delegation was further 
extended by Lord Lytton and Lord Ripon The number 
of depaitments assigned to the control of the provmces 
was increased, and a corresponding addition was made 
to their lesources The lump contribution, or ‘dole’, 
made to each provmce was abolished, and instead, thejr 
were given a shaie in the revenues of certam depart- 
ments These were called the divided heads, and! 
mcluded subjects hke mcome-tax, land revenue, excise, 
registration and irrigation. 

Contracts with Provinces Contracts were made on 
this basis with each provmce, and they were revised 
and renewed at the end of every five years This gave 
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rise to some imcertainty and lack of continuity m pro- 
vmcial finance^ and therefore Lord Curzon’s Government 
declared' that the contracts made m 1904 would he 
considered to be quasi-permanent Lord Hardinge 
went a step fuither, and declared that the contracts made 
m the year 1912 would be taken to be permanent 

Three Types of Subjects Thus, on the eve of the 
Montford Reforms, there were three different groups of 
adrmnistr^ive departments One consisted of subjects 
of all-India importance hke defence, customs, railways, 
coinage and posts and telegraphs, and was controlled 
exclusively by the Government of India The second 
group contained what were knovm as the Provmcial 
heads and was given for management to the provmces 
under certam conditions The last group was formed 
by what were called the Divided heads Revenue from 
them and admimstrative control over them were shared 
in a certam proportion between the Central and Pro- 
vmcial Governments 

No Principle of Federalism It, must be emphasized 
that the process of decentrahzation initiated by Lord 
Mayo and developed thereafter by his successors was 
purely a matter of internal arrangement between the 
Government of India and the Provmcial Governments 
It did not requne the sanction of Parhament and was 
not enacted by parliamentary legislation The scheme 
did not owe its origin to the ideals of federalism , it 
was inspired and permitted only by considerations of 
admmistrative convenience and efficiency The Central 
Government did not abandon any of their financial or 
political powers, but merely transferred them to sub- 
ordmate agents m the mterests of division ' of labour 
Then ultimate superiority, however, remained unaffect- 
ed and unquestioned 

3. After the Montagu-Chelmsford Reforms 

Introduction of Partial Self-Government The 
Montford Reforms attempted to implement the promise 
contained' m Mr Montagu’s Announcement of August 
1917, A beginning of responsible government was to 
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be made in India and the expeiiment was to be started 
in the provincial sphere It was obvious that what were 
intended to be partially self-governing units should have 
considerable freedom and independence in their own 
( financial matters The control of the Central Goyern- ' 
ment over the provinces required to be subsiantially 
relaxed 

Two Lists The Act of 1919, even though it did not 
visuahze the formation of a federated India, permitted 
the flaming of devolution lules which would secure to 
the provmces a definite sphere for their own free 3 udge- 
ment and action Under these lules, two lists of subjects 
weie made, one exclusively for the Central Government 
and the othei for the provinces The Divided heads of 
previous years were abohshed Income-tax was added 
to the central list, and land revenue, excise and registra- 
tion weie added, to the provmcial list 

Provincial Contributions As this division was 
expected to produce a deficit in the budget of the 
Central Government, the provmces were called upon 
to make contributions under what is known as the 
Meston Award foi the purpose of wiping out the deficit 
But these contributions were very unpopular and were 
abohshed withm a few years The Central Govern- 
ment was then expected to balance its budget from its 
own sources 

The power of borrowing money by issuing loans was 
now conceded to the provinces with certam restrictions 
A few somces of taxation were also allocated to them 

Defect of the Montford Plan The great defect of 
this distribution of departments was that it allotted to 
the centre all the elastic and expandmg sources of 
income and left to the provmces items of taxation which 
were both melastic and unpopular The exchequer of 
industrially and commercially advanced provmces could 
not benefit by the growth of then mcome because in- 
come-tax and customs were central subjects On the 
other hand, the Indian pubhc had long been demanding 
a reduction m land levenue, and the adoption of a pohcy 
of total prohibition winch would result m an extmction 
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of the excise revenue And these very sources of in- 
come were made available to popular Ministers for 
carrymg out their programmes of nation-building 
activity. 

Merit op the Montford Plan But it must be said 
to the credit of the Montford plan that it constituted a 
defimte advance, in practice if not in law, towards a 
federal system It endowed the provinces with a dis- 
tmct, if not mviolable, personality and gave them con- 
siderable mdependence m financial matters The Act 
of 1919 did not, indeed, itself prescribe the allocation of 
central and provincial subjects, but left it to be deter- 
mmed by Rules made under the Act. But, as the Joint 
Parliamentaiy Committee has stated, though the sepa- 
ration of revenues then effected was, in legal form, 
merely an act of statutory devolution which could be 
varied by the Government of India and Parliament at 
any time, nevertheless, from the practical financial pomt 
of view, a federal system of finance can be said to have 
come into existence after the Montford Reforms It has 
been further modified and legally mcorporated as an 
mtegral part of the constitutional structure created by 
the Act of 1935 

4. Federal Finance under the Act of 1935 

Difficulty of Allocating Revenues. The task of 
distributmg sources of income between the centre and 
the provmces in a federation presents great difficulties 
The demands of both are urgent The duties that they 
are called upon to perform are equally vital and benefi- 
cial to the whole nation 

For example, the responsibility of defence and foreign 
relations is entrusted to the Cential Government, and 
its unpoitance to the country cannot be exaggerated It 
is a very expensive and onerous charge. Several matters 
of internal admmistration which are common to the 
whole federal area and which require a uniformity of 
outlook and action are also managed by the same 
authority For the efficient discharge of all these obh- 
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gations the Federal 'Government must be supplied with 
adequate funds. 

On the other hand, the Provmcial Governments are 
directly concerned with subjects hke education, sanita- 
tion and pubhc health, which bring about the mateiial 
welfare and progress of the community They have an 
almost mexhaustible field for the development of social 
services In fact, the positive benefits of a civihzed 
corporate life, the tangible good of the very institution 
of government, are reahzed to a great extent in the 
piovincial sphere. The monetary appetite of the pro- 
vinces will theiefoie be insatiable 

A balanced compromise has to be effected between 
such conflictmg claims, and reasonable satisfaction given 
to both the parties The body of tax-payers is of course 
the same, whethei the tax-imposing authority is the 
Federal Government or the province. 

Sections 136-49 of Part VII of the Act are devoted to 
the question of finance Other sections, dealing with 
the Reserved subjects in the Federation, Indian rail- 
ways, the High Commissioner for India, etc , have also 
a direct bearing on national expenditure because they 
impose certain financial responsibilities on the federal 
exchequer The scheme of the allocation of revenues 
between the Federation of India and its constituent 
units as contemplated by the Act is based on the foUow- 
mg prmciples 

Scheme op the Act Revenues derived from items 
enumerated in the ^Federal Legislative List will be 
allocated to the Federation Revenues derived fiom 
items enumerated in the Provmcial Legislative List will 
be allocated to the provinces There are several items 
m the Concurrent Legislative List which are capable 
of yielding income by being taxed, 'but their position 
does not seem to have been properly clarified m the 
Act 

Federal Sources of Revenue The followmg are 
among the sources of revenue found m the Federal 
Legislative List customs duties , excise duties on goods 
manufactured or produced in India, except liquors, 
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opium and narcotic drugs and medicinal toilet prepara- 
tions contammg alcohol , corporation tax ; salt , taxes 
on income other than agricultural income ; taxes on 
capital , duties m respect of succession to property other 
than agricultural land , stamp duty in respect of bills of 
exchange, cheques, promissory notes, msurance pohcies, 
etc , termmal taxes on goods or passengers carried by 
railway or air , taxes on railway freights and fares ’ 

Assignments from them to the Provinces. Out of 
this list, duties and taxes on the followmg items have 
to be levied and collected by the federation, but then 
net proceeds in any financial year must be assigned to 
the provinces and federated States and distributed 
among them in accordance with principles which may 
be formulated by an Act of the federal legislature 
succession to property other than agricultural land , 
federal stamp duties , terminal taxes on goods and 
passengers carried by railway or air , and taxes on rail- 
way fares and freights The federal legislature has the 
right to increase any of these duties or taxes by a sur- 
charge for federal purposes, and the whole of the pro- 
ceeds of the surcharge will go to the Federation. 

Duties on salt, federal duties of excise, and export 
duties have to be levied and collected by the Federation, 
but if an Act of the federal legislature so provides, a 
part or the whole of the proceeds must be paid out of 
the revenues of the Federation to the provinces and 
federated States The prmciples of distribution will be 
formulated by the federal Act. But at least 50 per cent 
of the proceeds of the export duty on jute must be as- 
signed to the provinces or federated States in which jute 
is grovm 

Assignment of Income-tax A prescribed percent- 
age, which has now been fixed at 50, of the net pro- 
ceeds of the faxes on income other than agricultural 
mcome is to be assigned to the provmces and the fede- 
rated States But the federal legislature may at any 
tune mcrease the taxes by a surcharge for federal pur- 
' poses, and the whole proceeds of such a surcharge shall 
go to the Federation Similarly, out of the moneys 
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assigned to the provinces and federated States, the 
Federation may retain certam prescribed sums for pre- 
' scribed periods. So that in case of financial stringency 
during the earher yeais of' the operation of the federal 
machine the federal, revenues wdl not be depleted by 
grants made to the provinces and States 

The States wiU not be subjected to direct taxation by 
the Federation except in the case of the corporation tax 
which may be levied after ten years from the inaugura- 
tion of the Federation They will also be called upon to 
pay special surcharges on income-tax in an emergency. 
The corporation tax may be commuted mto a lump 
contribution 

Subventions to Deficit Provinces Special subven- 
tions have to be given out of the revenues of the Fede- 
ration to make up the deficit m the budgets of certain 
provinces They have been fixed by an Order-in- 
Council, which was issued in accordance with the 
recommendations of the Niemeyer Report 

Payments to the Crown's Representative The 
Federation has to pay out of its revenues sums required 
by the Crown’s Representative for the discharge of his 
functions in relation to the Indian States In signifymg 
his acceptance of the Instrument of Accession of any 
State, His Majesty may agree to remit any cash contri- 
bution that may be payable by that State Detailed 
provisions have been made m this connexion by section 
147 of the Act 

The sources of mcome possessed by the Provmcial 
Governments m the federal constitution have been 
described at length in Chapter XXIII, §3, of this book. 

The ^ Federal. Budget The federal budget will be 
laid every year before the chambers of the federal 
legislature, and will show separately estimates of 
expenditure which are votable by those chambers and 
those which aie non- votable The latter are described 
as bemg charged upon the revenues of the Federation 
and are beyond the control of the elected representatives 
of the people Those amounts will be spent m accord- 
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ance with the directions given by the Governor-General 
and his bureaucratic advisers. 

Non-votable Expenditure. The non-votable items , 
as mentioned in section 33 are : Salaries and allowances 
of the Governor-General, Ministers, Counsellors, Finan- 
cial Adviser, Advocate-General, Chief Commissioners, 
staff of the Fmancial Adviser, judges of the Federal 
Court and the High Courts , debt charges includmg 
interest, sinkmg fund and redemption; expenditure on 
defence, ecclesiastical affairs, external affairs, tribal 
areas and excluded areas in the provinces; expense 
incurred in discharging the functions of the Crown in 
relation to the States, and m satisfying any decree, 
judgement or award of a court ; any other expenditure 
declared by the Act or by an Act of the federal legisla- 
ture Section 247 (4) also prescribes that the salary 
and allowances of persons appointed to a civil service or 
civil post by the Secretary of State are charged upon 
the revenues of the Federation. 

Cuts in the Votable Items can be Restored. It has 
been calculated that all these sums put together would 
cover over four-fifths of the total expenditure of the 
Federation. The remaining one-fifth wiU be submitted to 
the vote of the legislature in the form of demands for 
grants But any cut in the demand made by the legis- 
lature can be restored by the Governor-General if he 
feels that it would affect any of his Special Responsibi- 
hties. 
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THE FEDERAL RAILWAY AUTHORITY 

1. Importance of Railways 

Economic, Military and Cultural Benefits Rail- 
ways play a very important part m the life of a modern 
commumty They give a powerful impetus to the 
development of mdustiy, trade and commerce and 
brmg about the economic prosperity of a nation The 
services rendered by them m times of war are of m- 
estimable value The facihty of cheap and comfortable 
travel helps to multiply human contacts and to enlarge 
the human mind and vision In short, railways are the 
grand arteiies not only of a nation-wide system of com- 
mumcations, but also of the realm of knowledge, art 
and culture Every state is therefore mterested m the 
adequacy and the efficiency of its railway organization- 
Vast Capital Expenditure Unlike most other social 
utilities, the construction and operation of railways 
involves a vast outlay of capital expenditure Difficult 
and costly engmeermg projects like bridges and tunnels 
have to be carried out successfully, high-poweied 
engines and other types of machmeS/have to be conti- 
nuously employed , a large staff of experts and others 
has to be constantly maintained All this means huge 
expense But on the other side, the mcome earned by 
railways is also immense. They carry thousands of 
tons of goods and milhons of passengers every year, and 
their daily gioss earmngs are counted by lakhs of rupees 
Business Principles op Working Necessary. Rail^ 
ways may be owned and managed by a state or by 
private compames mcorporated within a state But in 
any case the fact cannot be forgotten that, m a capitahs- 
tic society, they are m the nature of big busmess con- 
cerns and require to be conducted on sound commercial 
prmciples, consistently with the safeguardmg of national 
interests as defined by progressive thinkers- The capital 
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investments made in railways, even when they belong 
to private shareholders, are a national asset and need 
to he protected, though no protection can he granted at 
the cost of social justice and the welfare of the com- 
munity as a whole. 

Whether railway ownership and management vest 
in the state or m private compames, a twofold objective 
needs to he achieved. The freshness, elasticity and 
economic equilibrium of private enterprise have to be 
preserved , and simultaneously the abuses of private 
monopoly, unbridled lust of profit and criminal indiffer- 
ence to the pubhc .good, have to be effectively prevented. 

I 

2. Railways m India 

Progress of Railways in India Railway construc- 
tion was first started in India in 1854 during the 
Governor-Generalship of Lord Dalhousie, and it has 
made rapid progress since then. There are at present 
about dSjOOO miles of railway track in the country, and 
the total amount of capital invested in them amounts to 
nearly 880 crores of rupees Most of the work was 
done by private joint stock compEinies formed in England 
with Enghsh capital They received a number of con- 
cessions from the Government of India, including a 
guarantee of interest on the capital spent That is how 
the El, GIP, BB &CI, M &SM,SI and similar 
other railway companies came mto existence. Specific 
portions of Indian territory were allotted to them for 
operation 

Government Ownership and Company Management. 
Originally, the ownership and management of railways 
vested m these companies with certam restrictions 
imposed on them by the Governm'ent When the period 
of their contract came to an end, many of the companies 
were purchased by the state m accordance with the 
terms of the contract, and state ownership thus came 
to be established over many railways. But state owner- 
ship did not mean state management After the pur- 
chase of the railways, the Government entered mto fresh 
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agieements with the same companies, entrusting the 
working of their railway systems to them on certain 
conditions These new contracts were terminable at 
the end of specified periods < 

Acworth Committee Recommendations A number 
of defects weie noticed in railway admmistration and 
policy during the Gieat War of 1914-18, and therefore 
when it was time for the contracts with the EIR. and 
the G I P R to come to an end, the Government appoint- 
ed a committee under the presidency of Sir WiUiam 
Acworth to investigate the whole question and to make 
recommendations for reform Two momentous changes 
weie introduced as a result of the committee’s report 
In the case of the companies with whom the contracts 
were expiring, the state took the management mto their 
own hands and to that extent the old method of com- 
pany management was abohshed Secondly, the rail- 
way budget was separated from the general budget of 
the Government of India and a fixed contribution began 
to be taken from the railways towards the general 
revenues of the country 

Indian Criticism of Railways The Indian people 
have been very critical about the railway policy pursued 
by the Government No special effort was made to 
attract Indian capital and to employ Indian talent m 
their construction and working On the contrary, 
generous concessions were granted to the foreign com- 
panies which were formed for the purpose of construct- 
mg and operating them The guarantee of interest on 
the capital mvested was bound to encourage not 
economy but extravagance The capital expenditure of 
hundreds of crores of rupees was not so organized and 
mcurred as to lead to the growth of big industries in 
India In fact, the Indian railways were often accused 
of injuring Indian mdustries by quoting unfavourable 
taiiff rates for the carriage of their produce Indians 
were excluded from the higher branches of railway 
service, and the conditions of travellmg for third-class 
passengers, who form the majority of Indian people and 
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who contribute the major portion of the railway income; 
were mtolerahle 

Advantage of State Management. Management of 
railways by the state was expected to go a long way 
towards removmg most of these evils The private r 
shareholders’ compames incorporated m a foreign 
country were beyond the criticism and control of the 
Indian people But even a bureaucratic Government 
could be reached and mdirectly influenced by non-official 
members of the Indian legislature In a fully self-gov- 
emmg India, railway policy and admimstration will be 
determined by the Indian people actmg through their 
-elected legislatures and responsible Mmisters No out- 
side interference will then be permissible 

The Railway Board. At present the railway depart- 
ment is m charge of the Member for Commumcations 
m the Central Executive Council Below him there is 
the Railway Board consistmg of the Chief Conunissioner, 
the Financial Commissioner and one member, with 
directors, deputy-dmectors and secretaries under them 
The railway budget is presented separately by the Com- 
mumcations Member to the central legislature, which 
can discuss it generally and vote a part of its grants^ 
The Railway Board was the executive creation of the 
Government of India for the convenience of admimstra- 
tion and was not the result of any Parliamentary statute 
Its composition and duties can be varied without refer- 
ence to Parliament and even its existence can be brought 
to an end by the orders of the Government of India with 
the sanction of the Secretary of State. 

3. Changes Proposed by the Act of 1935 

Statutory Railway Authority. The proposed trans- 
fer of pohtical power mto the hands of Indians raised the 
question of control over railways Large amounts of 
British capital have been mvested in them Rnd Parlia- 
ment did not want to jeopardize this ' capital even 
remotely by any constitutional changes that may be in- 
troduced m India The matter was considered by a 
sub-committee appomted by the Secretary of State m 
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1933 and also by the Joint Parbamentary Committee, 
and it was recommended that the actual control of thCi 
admimstration of Indian railways should be placed m the 
hands of a Statutory Railway Authority which wou l d be 
free from pohtical mterference. Accordingly, Part VIR of 
the Act, sections 181-99, and the Ei^th Schedule have 
been devoted to the subject of railways 
Its Constteution It is laid down that the executive 
authority of the Federation m India m respect of the 
regulation and construction, maintenance and operation 
of railways shall be exercised by the Federal Railway 
Authority. It will be a corporate body and will con- 
sist of seven persons to be appomted by the Governor- 
General Of these not less than three are to be appomt- 
ed by him m his discretion and the rest presumably 
on the advice of his Ministers From among the mem- 
bers a President of the Authority is to be appointed by 
the Governor-General in his discretion 
Qualifications and Tenure op its Members No 
person will be qualified to be a member of the Authority 
(a) unless he has had experience m commerce, industry, 
agricultuie, finance or admimstration or (b) if he is, or 
withm the twelve months last precedmg has been, (i) a 
member of the federal or any provincial legislature or 
(ii) in the service of the Crown m India or (m) a rail- 
way official m India The tenure of a member is to be 
five years and he will be ehgible for reappointment for 
a further term not exceedmg five years The Gover- 
nor-General exeicismg his individual judgement may 
termmate the appointment of any member if he is found 
unable or unfit to perform his duties. The salary and 
allowances are to be determmed by the Governor- 
General m his individual judgement. 

Official Staff At the head of the executiye staff 
of the Authority there will be a Chief Railway Com- 
missioner appomted by the Governor-General exercis- 
ing his mdividual judgement after consultation with the 
Authority He will be a man with experience of railway 
admimstration He will be assisted by a Financial 
Commissioner appointed by the Governor-General and 
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by such additional commissioners as the Authority/ on 
.the recommendation of the Chief Commissioner may 
appoint The Chief Commissioner and Financial Com- 
missioner will have the right to attend any meetmg of 
the Authority 

Federal Control over Policy. The Authority m 
^ischargmg their functions will have to act on busmess 
principles, due regard bemg paid to the interests of 
agriculture, industry, commerce and the general pubhc. 
On all questions of policy they will be guided by instruc- 
tions given to them by the Federal Government. If 
any dispute arises as to whether a question is or is not 
a question of policy the decision of the Governor- 
General in his discretion will be final He may also 
issue to the Authority such directions as he may deem 
necessary in respect of matters involvmg any of his 
Special Responsibilities or in regard to which he is 
required to act m his discretion or in his mdividual 
judgement. The Authority must give effect to such 
directions. 

Rules for Transaction op Business. The Gover- 
nor-General exercising his individual judgement, but 
after consultation with the Authority, may make rules 
for the transaction of business arising out of the relations 
between the Federal Government and the Authority. 
They shall mclude provisions requirmg the ' Authority 
to transmit to the Federal Government all such informa- 
tion as may be specified in the rules and to bring to the 
notice of the Governor-General any matter which 
mvolves or is hkely to involve any special responsibility 
vested in him. 

The Railway; Fund. The Authority is required to 
establish, maintain and control a fund to be Imown as 
the Railway Fund, and all moneys received by the 
AuthoMy whether on revenue account or on capital 
account from any source have to be paid mto that Fund. 
All expenditure, whether on revenue account or on 
capital account, required for the discharge of their 
functions has to be defrayed out of the Fund. Any 
surpluses on revenue account' have to be apportioned 
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between the Federation and the Authority in accordance 
with a scheme to he prepared, and from time to time 
reviewed, by the Federal Government 

Railway Rates Committee. The Governor-General 
may from tune to time appomt a Railway Rates Com- 
mittee to give advice to the Authority in connexion with 
any dispute as to rates or traffic facihties between the 
public a^nd the Authority. A Bill or amendment for 
regulating the rates or fares to be charged on any rail- 
way can be mtroduced m any chamber of the legislature 
only on the recommendation of the Governor-General 

Railway Tribunal There will be a Railway Tribunal 
consistmg of a President and two other persons selected 
by the Governor-General m his discretion They will 
be men of railway, administrative or busmess experi- 
ence The President will be a judge of the Federal 
Court and wall hold office for a period of not less than 
five years as may be specified m the appomtment. It 
will be the duty of the Tribunal to exercise such jurisdic- 
tion as IS conferred on it by the Act, and an appeal 
from its decision will lie to the Federal Court on a 
question of law. 

Results of the Change It will be seen from this 
brief account of the constitution and functions of the 
Federal Railway Authority that a special arrangement 
has been proposed, for the administration of Indian 
railways after the mauguration of the Federation and 
the mtroduction of partial responsibihty They will not 
be a Reserved subject in charge of the Governor- ' 
General and outside the competence of the legislature 
But they will not be in charge of a responsible Mmister 
either The Authority to which their management is 
entrusted will be dominated by the Governor-General 
111 his discretion m many ways And no change 
can be hi ought about m its constitution and functions 
except with the sanction of Parhament because it will 
mean an amendment of the Act of 1935 Thus Parlia- 
ment s direct control is estabhshed over the nature of 
the machmery which manages the railways of India 
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PART V 

THE PROVINCIAL GOVERNMENTS 


XX 

THE FORMATION OF PROVINCES AND 
THEIR STATUS UP TO 1937 

1. Absence of any Plan 

A Century of Conquest. A striking spectacle is 
presented by the pages of Indian history during the 
century that followed the - battle of Plassey They un- 
fold the evolution of a mighty empire from very im- 
ostentatious begmnmgs British sovereignty was steadily 
established over the whole of India durmg the course 
of the hundred years from 1757 to 1858 Ruler after 
ruler m all parts of the country capitulated before the 
might of the foreign mvader, and the last gasp of the 
dymg nation was breathed out when the Indian Revolt 
of 1857 was completely frustrated A moral, material 
and mtellectual exhaustion seems to have prostrated the 
people of India durmg these sad days of their decadence 
and downfall 

Provincial Divisions Necessary. The British con- 
querors naturally found it necessary to orgamze a system 
of government for the empire they had acquired. Ob- 
viously, the Indian contment was too big and unwieldy 
to be treated as one smgle unit for the purpose of 
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administration It had to be spht up mto smaller areas 
for the proper exercise of authority and efficient 
management. India has always been composed of 
> different nationahties, each confined mainly to a parti- 
cular part of the country. The British conquest of this 
variegated land was not effected by a few decisive 
mihtary strokes withm a short time, but was spread 
over a long century and accomphshed bit by bit. As 
new possessions came imder their rule, arrangements 
had to be made to govern them. 

Unplanisted Formation Officials of the East India 
Company who were called upon to form political sub- 
divisions of the coimtry during the period and process 
of conquest could not have the perspective of a whole 
Biitish Indian dominion, because it had not become a 
reality then They had to provide a suitable adminis- 
trative machmery for groups and patches of territory 
which came mtermittently mto their hands The pro- 
blem was often solved by the new areas bemg simply 
added to an adjommg older possession of the Company 
and brought under its admmistration No thought was 
given to the homogeneity or otherwise of the combma- 
tion from the point of view of race, language or religion. 

Three Types op Provinces Thiee different types of 
provinces were in existence in India before the Mont- 
foid Reforms, The old presidencies of Bombay, Madras 
and Bengal 'were under Governois who were assisted 
by Executive Councils They were the centres where 
the earhest trading settlements of the East India Com- 
pany had been established and fiom where their imperial 
adventure was directed The Umted Provinces, Bihar 
and the Punjab were under Lieutenant-Goveinois, and 
the Cential Provinces, Assam and N -W F Provmce 
under Chief Commissioners There were no executive 
councils m both these tjpes In fact, this threefold 
classification represented a descending grade of consti- 
tutional status and powers The Montford Reforms did 
away with the distinction and elevated all the Lieutenant- 
Go vernois and almost all the Chief Commissioners to 
the digmty and designation of Governors, The old 
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differences m th^ matter of their appointment, salaries, 
etc., were however retamed. 

Basic Principles in the Formation of Provinces. 
The formation of provmces m a country ought to he 
effected in accordance with certain basic prmciples 
which may have to be modified in the light of particular 
circumstances For instance, under normal conditions 
and given a fairly numerous population, a common lan- 
guage, common historical affimties, common customs and 
traditions, common modes of life and thought and a com- 
mon territory are regarded as natural lines of demarca- 
tion and division They would recogmze and represent 
distmct entities unified by strong internal ties But no 
such prmciples were adopted m the formation of Indian 
provinces The basis of the determination of then 
boundaries was not ethnological, linguistic or cultural 
The one and only consideration which brought them mto 
existence was immediate administrative convemence, as 
visualized by officers who were guided only by stand- 
ards of practical expediency^ 

Heterogeneous Provinces in India. Hence, some of 
the Indian provmces have become very heterogeneous 
m their composition and structm'e They are conspi- 
cuous for a great variety of language and society. The 
provmce of Bombay, for instance, even after' the separa- 
tion of Smd m 1937, consists of three distmct cultural 
and Imguistic groups, Gujarat, Maharashtfa and Kar- 
nataka Similarly, the provmce of Madras comprises 
people speakmg Kanarese, Telugu, Tamil and Malaya- 
1am. The creation of such patchworks is mjurious in 
two ways It breaks up units that are homogeneous — 
for instance Karnataka which is divided between Bom- 
bay, Madras, the Nizam’s Domimons and the Mysore 
State — and brmgs together umts which do not feel 
spontaneously attracted towards each other by a com- 
munity of language and mental outlook. 

2. Demand for a Rearrangement of Provmces 

Demand for an Alteration of Provincial Boun- 
daries. The spasmodic and irrational method of the 
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formation of provinces has had an interesting sequeL 
There has now arisen in many parts of the country 
considerable agitation for a rearrangement of provm- 
/ cial boxmdaries on more rational and equitable lines 
The growth of education has produced a self-conscious- 
ness in this as m all other spheres of pubhc life 
People who aie closely umted by ties of a common race, 
a common language and a common culture, find them- 
selves spht into ineffective political fragments They 
feel that their material and mtellectual pi ogress is un- 
necessaiily hampered as the result of such a dissipation 
of their collective strength 

Sind and Orissa Separated Several homogeneous 
groups have therefore protested against their political 
dismemberment by the Government of India and have 
demanded that they should be restored to their natural 
unity Unfortunately, communal ambitions and wrang- 
lings weie greatl 5 ?’ in evidence even m this question, 
when the separation of Smd was discussed The Act 
of 1935 has recognized the claims of Smd and Orissa to 
provincial mdependence, and accordmgly these two 
names have been added to the list of Governors’ Pro- 
vmces^ ^ It would not be surprismg if a few more are 
added m the course of the next few years by the spht- 
tmg up of glaringly heterogeneous areas 

New Provinces may Require Subventions A brief 
reference must be made here to the other side of this 
important subject The creation of new proymces has 
been deprecated by some emment critics on financial 
as well as national grounds It is held to be a costly 
luxury If the provmcial area is small, it cannot be 
self-sufficient in the matter of its mcome and expendi- 
ture Its administrative machinery may also prove to 
be madequate to meet all the various needs of social 
uplift accordmg to modern standards Such lean pro- 
vmces will then become a burden upon the Federation 
which ivill have to help them with subventions m order 
that their budgets should be balanced It has been 
decided, for instance, that Smd and Oiissa should be 
given annually about a crore and half a crore of rupees 
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respectively by the Central Government to enable them 
to make up then? deficits. 

Cultivation op a Wider National Outlook . It is 
also pomted out that the present incongruous formation 
of provinces has its own advantages m a larger national 
sense It brings together under one administrative 
system several of the smaller nationahties of which India 
IS made. They get an opportumty to work together and 
to understand each other Such contract between 
diverse populations is to be desired, as it helps. m round- 
mg off the angularities of a narrow provincialism and 
inculcates the broader national vision which is so urgent- 
ly required in India A cosmopolitan outlook and a 
capacity for assimilation are at least as essential in the 
modern world as the strength which comes from innate 
coherence. A reshufflmg of the provmcial areas may 
be undertaken m a spirit of reform and justice, but even 
then some common meeting-ground, some common 
organization for the different neighbourmg umts to 
remam in touch with each other, should be provided. 

3. The Status and Powers of Provinces till the 

Act of 1935 

Before the Regulating Act A reference has already 
been made to the constitutional status of Indian pro- 
vmces before the mtroduction of provincial autonomy 
m 1937 In the earlier days of the Company’s existence 
the Governors of Madras, Bombay and Calcutta were 
independent of each other. But at that tune they had 
no territories to govern Their duties were almost purely 
commercial and their activities did not mvolve any diffi- 
cult problems of admimstration or politics From the 
middle of the eighteenth century they began to drift 
mto war and to build an empire The complex respon- 
sibihties of governance had to be shouldered by its 
officers, and a fuller and umfied orgamzation was 
required for that purpose 

Centralization and the Creation op a Unitary 
State A centralized system was therefore mstituted by 
the Regulatmg Act in 1774 The Governors of Bombay 
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and Madras were subordinated to the Governor o£ 
Bengal who henceforth became the Governor-GeneraL 
Ultimate control over civil and military administration 
in all the territories of the Company was vested in this 
supreme official, who was given the assistance of an 
Executive Council The provmcial administrations 
could not of course be abolished ; in a country of large 
distances and population hke India their existence was 
essential and inevitable. But they were turned into 
mere agents of the Govemor-General-m-Council, func- ’ 
tiomng for and on behalf of him and carrymg out his 
mandates They were not allowed to exercise any 
powers in their own rights nor was any sphere of activity 
specifically and exclusively assigned to them This legal 
position and the imitaiy character of the Indian Gov- 
ernment was repeatedly emphasized in subsequent par- 
hamentary Acts hke Pitt’s India Act, the Act of 1833 
and the Act of 1858 

Decentralization since 1870 However, as time 
passed it was mcreasmgly reahzed that the admimstra- 
tion in a vast country like India could not be completely 
concentrated m the hands of a single authority even 
when the constitution of the state was umtary. Details 
had to ' be separated from policies Matters of local 
importance had to be separated from questions of 
national urgency Governmental work had to be dis- 
tributed among individuals and institutions on the 
principles of a lational division of laboiu’ That alone 
could avoid inefficiency and confusion m operatmg the 
administrative machine Lord Mayo therefoie intro- 
duced a scheme of decentrahzed admimstration and 
finance m 1870, and it was considerably extended and 
developed during the next forty years It was a 
domestic airangement brought about by executive 
action and had no statutory basis 

Nature op the Central Control But even under 
tins system of devolution which gave to the provmces a 
certam number of departments for management and a 
certam amount of local authority, the active control of 
the Government of India over them in aU matters, finan- 
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cial, legislative and executive, was clearly emphasized. 
Provinces were not allowed to impost taxation without 
the previous sanction of the Governor-General.. Nor 
were they allowed to borrow money by pledging their 
own credit in an open money market. BiUs to be mtro- 
duced in the provincial Legislative Councils required 
the previous sanction of the Governor-General They 
also required his subsequent assent after they were 
passed by those chambers There were many codes, 

' regulations and instructions promulgated by the Central 
Government for the whole of India and they had to be 
strictly obeyed and carried out by every province All 
executive action taken or proposed to be taken by the ^ 
latter was subject to the close supervision and control of 
the Government of India The admmistrative freedom 
obtamed by the provinces could not be claimed by them 
as their right It was only a concession and a privilege, 
the exercise of which was severely restricted by the 
powers of scrutmy and direction of the Governor- 
General. 

After the Montford Reforms A new angle of vision 
was mtroduced by the Montford Reforms The principle 
of responsibility was accepted for the first tune as a vital 
feature of India’s political advance. The provmces were 
selected to serve as a trammg-ground for the Indian 
people to learn the art of self-government of the parlia- 
mentary type. It logically followed that these territorial 
units should be freed to a great extent from the bureau- 
cratic control exercised from above by the Government 
of India. Central and provmcial spheres were there- 
fore demarcated from each other by the compilation of 
two separate lists of admmistrative subjects under the 
Devolution Rules One of these lists was assigned to the 
exclusive jurisdiction of the Central Government and 
the other was given to the provinces. 

Greater Freedom to the Provinces Broadly speak- 
ing, the authority of the Provmcial Governments m the 
provincial sphere was mtended to be real and unfettered. 
Their budgets were separated from the central budgets. 
A greater power of taxation was conferred on them^ 
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They were allowed to float- loans with the sanction of 
the Government of India Previous sanction of the 
Governor-General for legislation m purely provincial 
subjects was made less obligatory than before The 
Central Government’s control over the Transferred prov- 
mcial departments was practically withdrawn Even in 
the Eeseived half, they agreed not to mterfere whenever 
the provmcial executive and legislature were in 
agreement. 

Thus, steps were talcen to emancipate the provinces 
from a number of restramts The principle was accepted 
that a substantial measure of freedom and discretion 
must be granted to them m the mterests of a proper and 
all-round development of the whole country. 
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A BRIEF OUTLINE OF DYARCHICAL 
GOVERNMENT, 1921-37 

1. The Genesis of the Scheme 

The Goal op British Policy in India The final goal 
of British pohcy m India, as visualized by the British, 
was enunciated in the announcement of 20 August 1917. 
It was described as the progressive realization of respon- 
sible government and the gradual development of parha- 
mentary institutions The Act of 1919 was mtended to 
he the first important step m carrymg out that promise. 
Parliament tried to find a way out of two impossible and 
unacceptable situations On the one hand, it was" pledged 
not to permit the Indian constitutional structure to 
remam entirely bureaucratic and uncontrolled by the 
Indian people as m pre-War days On the other hand, 
it was determmed not to allow the Indian polity to be 
suddenly transformed mto a fuU-fledged democracy by 
one decisive stroke 

Gradual Transfer op Power Any scheme of reform 
which IS based on this hypothesis must be essentially a 
compromise between the bureaucratic and the democratic 
prmciples It could not bring about the disappearance 
of an irresponsible and irremovable executive from the 
Indian scene The conduct of a large part of Indian 
admmistration would continue to be vested in officials 
who are directly answerable only to the Crown and 
Parhament of Britain The transfer of pohtical power 
to India would not be cotaiplete but partial and even 
fractional. It would be also subject to the superior con- 
trol of the Governor-General. The dyarchical plan 
introduced by the Act of 1919 can be properly under- 
stood only when it is related to tins fundamental 
assumption 

The Dyarchical Plan op 1919. That plan proceeded 
chiefly along the following cardmal points In the first 
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place, even though, the unitary form of the Indian state 
was mamtained, the spheres of the Central and Provin- 
cial Governments were clearly demarcated and separated 
from each other They were recognized as two distmct 
entities, each havmg its own specific responsibihty. 
Secondly, control by the Central Government was con- 
siderably relaxed m the provmces, though it was not 
completely abandoned. The provmcial authorities were 
given a good deal of freedom m the management, of their 
own affairs . Thudly, provmces which thus acquired a 
status of greater admmistrative mdependence were made 
the centre of a new political experiment. The first 
mstahnent of self-government which was promised by 
Parhament was mitiated m the provmcial domam 

Dyarchy, a Transitional Phase The Act of 1919 
contemplated a gradual evolution towards, and not an 
immediate estabhshment of, full provmcial autonomy. 
It theiefore devised a peculiar method of governance 
to suit the period of transition That method is known 
as dyarchy The term was quite new m political usage 
if not m coinage. The scheme was actually mauguiated 
m the beginning of 1921 and was workmg thereafter for 
over sixteen years tiU 1 April 1937 On that date it was 
superseded by the Government of India Act of 1935 
which was put mto operation nearly a couple of years 
after it was passed by Parhament. 

2. The Provincial Executive 

Reserved and Transferred Subjects The system of 
dyarchy as it operated m the Indian provmces was 
essentially based on one dominant principle It deh- 
berately created a division of the Government mto two 
sections One of them was wholly bureaucratic and the 
other was popular to a great extent The former, which 
was known as Reserved, was managed by an irremov- 
able Executive Council. The latter, which was called 
Transferred, was given over for management to respon- 
sible Mmisters They were elected members of the 
provmcial Legislative Council and answerable to it for 
their pohcies and actions. Both these sets of officials 
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were required to work under the same head, namely, 
the Governor of the province They were also asso- 
ciated with, and depended for legislation upon, ihe same 
legislature. 

Separate Spheres. An attempt was made to keep the 
jurisdiction of the two halves as distmct and independ- 
ent as possible. Legally speakmg, Executive Councillors 
could not interfere in Transferred subjects and Mimsters 
could not mterfere m Reserved subjects They might 
of course hold friendly consultations with each other 
Any dispute between them about the exercise of 
authority was left to the arbitration of the Governor 
whose decision was final 

Overlapping However, it was discovered by experi- 
ence that the two divisions created by the dyarchical 
prmciple inevitably overlapped at several pomts. There 
could be no perfect differentiation between two parts of 
the same Government It was found to be an inh erent 
defect of the whole system that adnumstrative work 
could not be successfully distributed mto water-tight 
compartments hke Reserved and Transferred. The 
very foundation of the structure was therefore a little 
shaky. 

The Governor . Hie Executive Powers The Gov- 
ernor was the head of the provmce and played a 
dommant part m the workmg of the Provmcial Govern- 
ment He was mvested with many powers, ordinary and 
extraordinary He presided over the Executive Council, 
held counsel with Mimsters, distributed portfohos among 
Executive Councillors and Ministers, and made rules for 
the transaction of their business He was empowered, 
m exceptional cases, to override the Executive Council. 
Even m the sphere that was supposed to have been trans- 
ferred to responsible Mimsters, the Governor actively 
participated in the conduct of busmess. He was permit- 
ted to mterfere with mmisterial decisions, if necessary. 
Complamts were made before the Muddiman Committee 
that such mterference often proved excessive m practice. 

His Legislative Powers. All laws passed by the pro- 
vmcial legislature required the Governor’s assent, and 
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xn some cases his previous sanclion was required for the 
very introduction of a bill If the legislature did not 
pass a bill which was deemed essential by the Governor, 
he could certify it into an Act m spite of the opposition 
of the legislature. ^ 

His Duty as an Intermediary The Governor’s 
position was further strengthened by the peculiaiities 
of the dyarchical plan The constitutional status of the 
Reserved and Transferred halves was mcongiuous. 
Their composition, outlook and methods of work were 
greatly diffeient It was not improbable that, instead of 
movmg together with harmony and smoothness they 
might clash wath each othei. To the Governor was left 
the impoitant task of managing matters m such a fashion 
that conflicts, as fai as possible, did not aiise at aU, and 
when they arose, were settled m a spirit of friendliness 
and co-opeiation 

His Emergency Powers On occasions of complete 
deadlock at budget meetings, the Governor was author- 
ized to make allotments of fund§, m his discretion, to the 
departments in the two halves Similaily, if the 
majoiity partj'^ in the legislatuie refused to accept office 
and also prevented others from accepting it by refusing 
to vote their salaries, the Governor was empowered to 
take over the Transferred subjects m his own charge 
and to make arrangements for their admmisti'ation The 
Govemois of Bengal and the Central Provinces did make 
use of this emeigency power 

The Executive Council Members of the Executive 
Council were techmcaUy appointed by His Majesty, but 
m practice them choice was made by the Governor. 
Them tenure of office' was fixed at five years and they 
could not be removed from their posts by an adverse 
vote of the legislatime Them salary was not subject to 
the control of the latter One half of the Executive 
CoimciUois weie Indians and the other half were mem- 
bers of the Civil Service of long standing They func- 
tioned collectively as a Council, but not as a Cabinet, 
on the portfolio system 

The Ministers The appointment of Mmisters 

14 


was 



210 Introduction to Indian Administration 

made by the Governor But* his choice was restricted 
to persons who were elected members of the provincial 
Legislative Council. Further, such persons alone could 
be selected to hold mmisterial posts as were able to com- 
mand a majority of the Council’s vote. A Mimster 
'Could contmue in office only as long as his actions and 
attitude harmonized with the views of the legislature. 
"Where pubhc opmion was effectively organized mto 
well-disciplmed parties, the Governor had to leave the 
■formation of a Mmistry to the party leaders themselves. 
XTnfortunately, such party formation was rare in Indian 
pohtics^ Besides, the support of the nommated bloc and 
'Of the representatives of vested mterests, both of which 
icould be easily controlled by the bureaucratic govern- 
ment, had a considerable influence m determining the 
composition of a Ministry. 

. 3. The Working of Dyarchy 

ISTo Collective Responsibility of Ministers. Minis- 
ters were not required to work on the prmciple of jomt 
and collective responsibility They did not come mto 
office and go out of office together, and did not consti- 
tute an mdi'visiblej homogeneous whole hke the British 
Cabmet. They were not therefore fortified by the 
strength of a closely organized umt The Governor 
dealt 'With a Mimster as an mdi'vidual head of a depart- 
ment. He did not recogmze the existence of a group 
of Ministers havmg a jomt responsibihty for the manage- 
ment of the whole mass of Transferred subjects In 
spite of their plural number, the Mmisters did not make 
Ministries. 

Joint Purse. There was one pecuhar feature of the 
division of government introduced by the dyarchical 
scheme. Though the provmcial sphere was purposely 
spht into two halves, the provmcial finances were left 
•entirely imdivided. They were looked after by a 
Fmance Member whose authority extended to the whole 
administration The budget for the two halves was com- 
mon There were no items of provmcial revenue 
specifically assigned to either of them. All taxation was 
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provincial and its proceeds were credited to the provin- 
cial exchequer Out of that comrnon reservoir, into 
which all moneys were pooled, different sums were pro- 
vided for expenditure on the various activities of the 
Provincial Government, whether in the Reserved or in 
the Transferred parts 

Joint Meetings. Executive Councillors and Mmis- 
teis had therefore to meet every year for preparmg the 
provincial budget. The shares of expenditure that may 
be allotted to each department had to be 3 udiciously and 
equitably determined. The task was not simple. The 
outlook of an irresponsible bureaucracy was fundament- 
ally mcompatible with the needs and ambitions of 
popular Mmisters A spirit of give-and-take, of mutual 
accommodation, of sympathy and co-operation, was 
absolutely essential to the smooth functionmg of such a 
dehcate mechanism If the differences became acute, 
the result was a deadlock On such critical occasions, 
the Governor could allocate funds between the two halves 
m his own discretion and prevent the machine from 
coming to a standstill. 

Mutual Consultations Dyarchy was never intended 
to be an ideal in itself It was not prescribed as the 
final form of the Indian Government, but as a steppmg- 
stone to a nobler consummation, namely, a fully self- 
governing India It was therefore recommended that 
members of the Executive Coimcil and Mimsters should 
take each other mto confidence and work together in the 
closest mtimacy and co-operation. There was no legal 
obstacle to their holdmg mutual consultations and dis- 
cussions m all matters affectmg their respective spheres 
The Governor could take the mitiative m estabhshmg 
traditions of collective workmg In practice, if not in 
law, the.lme of distinction between Reserved and Trans- 
fer! ed sub]ects could be obhterated 

The Governor was All-powerful However, such 
an idea pioved to be too altruistic to be capable of reahza- 
^ tion On the whole, the Governors were not prepared 
to accept all the implications of Mr Montagu’s concept 
of dyarchy. In fact, experience showed that the Gover- 
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nor inevitably became the chief pivot and the centre of 
the provmcial administration. He became the connect- 
ing and co-ordmating hnk between the two halves, and 
was the final 3 udge for settlmg conflicts between them 
Mimsters complained of the undue mterference of the 
Governor m the working of their departments He was 
often inclined to override their decisions if he happened 
to differ from them The mterests of the Services were 
to be specially safeguarded by him. In short, all govern- 
mental power tended to be concentrated m his hands 

Dyarchy Condemned by Indian Opinion Indians 
were thoroughly dissatisfied with the whole project of 
dyarchy. The parhamentary appearances that it sug- 
gested were tantalizing. But the hybrid structure, wifli 
all its imperfections and inadequacies, could not but 
evoke severe criticism from politically-mmded Indians 
Those who had a personal knowledge of its inner work- 
ing exposed its ridiculous contradictions and defects.. 
The ideal manifestation of dyarchical government implied 
the complete self-effacement of an irresponsible bureau- 
cracy Unfortunately, that quahty was too superhuman 
to be a normal feature of the admimstration 

4. The Provincial Legislatures 

Changes made in their Constitution The Act of 
1919 introduced several important changes in the consti- 
tution of the provincial legislatures In the first place, 
they ceased to be looked upon as mere enlargements of 
the Executive Councils Tlieir status as independent 
organs of, government was distmctly recognized 
Secondly a large majority of elected non-official mem- 
bers was provided m their structure. The official and 
the nominated non-official elements were not entirely 
removed, but they were placed in a numerical minority 
Thirdly, the franchise for election to the provmcial 
Legislative Councils was considerably lowered The 
right to vote was conferred on comparatively poor 
people. It was the beginning of popular .democracy 

Increase in their Powers The powers of these legis- 
latures were also mcreased In addition to law-making, 



Brief Outline of Dyarcliical Government 213 

they were given gi eater control over the administration 
by means of the rights of interpellation, adjournments, 
resolutions, etc A part of the provincial budget was 
made subject to their vote Lastly, they were privileged 
to exeicise supreme authority over that portion of the 
' provincial executive which was represented by the 
Transferred half Mimsters were entirely the servants 
of the legislature Even the Executive Council could 
be mdirectly influenced by tl\e criticism of the 
Legislative Council 


Total Strength of Governor’s Legislative Councils 
AS GIVEN BY THE SlWON COMMSSION 


Province 

! 

Statutory 

minimum 

i 

Elected 

1 

Nominated 

officials 

plus 

Executive 

Councillors 

Nomina- 
[ ted non- 
1 officials 

Actual 

Total 

Madras 

118 

98 1 

7 + 4 i 

23 

132 

Bombay 

111 

86 

15+4 

9 

114 

Bengal 

125 

114 

12 + 4 

10 

140 

United Provinces 

118 

100 

15 + 2 

6 

123 

Punjab 

* 83 

71 

13+2 

8 

94 

Bihar and Onssa . . 

98 

76 

13+2 

12 j 

103 

Central Provinces . 


55 

> 8 + 2 

8 

73 

Assam 


39 

5+2 i 


53 

Burma 


80 

14 + 2 j 

1 

H 

103 
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THE PROVINCES IN THE FEDERAL 
CONSTITUTION 

1. New Status of the Provinces ^ 

No Exclusive Sph^ie for the Provinces before the 
Act of 1935 By the Act of 1919 and the Devolution 
Rules made imder it, certain subjects were earmarked 
as ‘provmcial’, and governmental functions in respect 
of them were allowed to oe exercised primarily by the 
provincial authorities. But the responsibihties entrusted 
m this way to the provinces were not exclusive. The 
Governor-General-m-Council and the central legislature 
possessed concurrent powers m the provmcial sphere ; 
they had not ceased to possess any legal power or 
authority regardmg matters falhng withm the provmcial 
sphere 

Introduction of Provincial Autonomy The Act of 
1935 proposes an important departure from this system 
The constitutional structure that it has framed is based 
on the concept of provmcial autonomy whereby, m the 
words of the J omt Parhamentary Committee, ‘ each of 
the Governors’ Provmces will possess an Executive and 
a Legislature havmg exclusive authority withm the Pro- 
vince in a precisely defined sphere, and m that exclu- 
sively provmcial sphere, broadly free from control by 
the Central Government and the Legislature ’ The Act 
also contemplates the establishment of the Federation of 
India in which the autonomous provmces and the Indian 
States wlU be federally umted. 

Federal Independence for the Provinces The status 
of the Indian provmces must therefore undergo a vital 
change m the new Indian pohty. They can no longer 
be considered as mere territorial divisions, created by 
the Central Government for its own convenience, and 
enjoymg merely a devolved and not an original authority. 
Their powers and privileges cannot henceforward be 
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attributed to mere delegation by tbe Central Govern- 
ment. A federal umt has an independent existence of 
its own It possesses certain rights which are guaranteed 
‘ to it imder the constitution, and which cannot be tam- 
pered with or violated by the Federal Government The 
powers of supervision and control entrusted to the latter 
are strictly hmited and are defined as accurately as 
possible 

Division of Subjects The relations between the 
Government of India and the provmces are conceived 
and defined on a federal basis m the new constitution. 
There is now a greater emphasis on the concept of 
equality than on the idea of subordmation and obedi- 
ence in formulatmg the status of the provinces vis-a-ins. 
the Central Government, A distmct sphere of activi^ 
IS marked out and assigned to each one of those two 
entities A third common spheie is created for their 
concurrent jurisdiction and action Three separate hsts 
of subjects are compiled in accordance with this three- 
fold division of governmental functions They are 
exliaustively given in the Seventh Schedule of the Act.^ 

It IS quite deal from sections 8, 49, 99 and 100 that 
the authority of the Federation does not normally 
extend to subjects enumerated m the Provincial, Legis- 
lative List The provincial authority alone competent 
to govern in that sphere 

2. The Provmces Today 

Governors* Provinces Section 46 of the Act pre- 
scribes that the followmg shall be the Governors’ Pro- 
vinces Madras, Bombay, Bengal, the Umted Provinces, 
the Punjab, Bihar, the Central Pro\unces and Berar, 
Assam, the North-West Fiontier Province, Orissa and 
Sind, The total is eleven Smd and Orissa have been, 
newly created by section 289 of the Act Burma has 
been separated from, and has ceased to be a part of, 
India. 

Position of Berar The province of Berar was 
perpetually leased by the Nizam to the British Govem- 

^For the three Lists see pp 147-9 
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ment in 1902, and section 47 of the Act prescribes that 
the Central Provinces and Berar should be governed 
together as one -Governor’s province By an agreement 
signed between His Ma]esty and the Nizam m October 
1936 His Majesty recognizes the sovereignty of the 
Nizam over Berar, but it is to be admimstered along 
with the Central Provmces as if it were a part of British 
India The Governor of the province is to be appointed 
by His Majesty after consultation with the Nizam, who 
has also the right to mamtain an agent in its capital 

Uniformity of Provincial Constitutions The Act 
provides the same kind of constitutional structure for 
all the provinces, with variations of detail appropriate to 
their mdividual requmements and peculiarities Their 
admimstrative systems are also hkely to possess several 
common features m actual practice, though m the enjoy- 
ment of its autonomous powers each province is free to 
develop accordmg to its own ideals and ability 

Excluded and Partially Excluded Areas Certain 
areas in some of the Governors’ Provinces are inhabited 
by people who are almost m a primitive condition of life 
and are totally unfit for any kind of advanced or demo- 
cratic government The constitutional reforms mtro- 
duced by the Act of 1935 obviously could not apply to 
them But„ Parhament decided that the administration 
of such backward tracts and the welfare of their un- 
educated inhabitants could not be entrusted to the care 
of responsible Indian Mmisters. That duty has been 
placed m the hands of the Governor. 

Section 91 of the Act empowers His Majesty to declare 
by an Order-m-Council that certain areas are to be con- 
sidered as Excluded or Partially Excluded Areas The 
draft of such an order was to be put before Parliament 
for its approval within six months of the passmg of the 
Act The procedure was followed, and m March 1936 
an Order was issued specifying the limits of the Excluded 
and Partially Excluded Areas in the different provinces 
They can be altered at any tune by subsequent Orders- 
in-Council which may be issued by His Majesty.. 

In Bombay there are only Partially Excluded Areas, 
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which include the Shahada, Nandurhar and Taloda taluks 
of West Khandesh District, K^lvan taluk and Pemt peta 
of Nasik District, Dahanu and Shahapur taluks and 
, Umbergaon peta of Thana District, and Dahbd taluk and 
Jhalod mahal of the Broach and Panch Mahals District. 

Arrangements for their Administration Hie 
Excluded and Partially Excluded Areas are within the 
executive authority of a province , but only such 
federal or provincial laws or portions of these laws will 
apply to them as the Crovernor may by pubhc notifica- 
tion direct He may also make Regulations for the 
peace and good government of any such area These 
Regulations have to be submitted to the Governor- 
General foithwith and assented to by bun in. his discre- 
tion The Governor’s functions in respect of an 
Excluded (not a Paitially Excluded) Area are to be 
exercised m his discretion In the Partially Excluded 
Areas he is piesumably expected to act on the advice of 
his Ministers 

Cheep Commissioners’ Provinces A few smaller 
areas have been formed into mdependent umts for 
various reasons, and special admmistrative arrange- 
ments have been made for them For instance, Delhi as 
the capital of the whole country is not mcorporated in 
any particular provmce British Baluchistan, standmg 
on the frontier of India, and Ajmer-Merwara standmg 
as a British island in the midst of the territory of the 
Rajput States are classed mdependently. Section 94 of 
the Act prescribes that Delhi, British Baluchistan, 
Ajmer-Merwara, Coorg, the Andaman and Nicobar 
Islands and the area known as Panth Piploda (m Central 
India) shall be Chief Commissioners’ Provmces 

Their Administration These provinces are within 
the executive authoiity of the Federation and will be 
admmistered by the Governor-Geneial actmg, to such 
extent as he thmks fit, through a Chief Commissioner to 
be appomted by him m his discretion Section 95 pres- 
cribes that m directing and controlhng the admimstra- 
tion of Biitish Baluchistan, the Governor-General will 
act m his discretion Only such federal Acts or portions 
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of such Acts will apply 'to it as the Governor-General 
by public notification directs. He may also m his discre- 
tion make regulations for the peace and good govern- 
ment of British Baluchistan, sub]ect to disallowance by 
His Majesty. Regulations may similarly be made by 
the Governor-General for the Andaman and Nicobar 
Islands, 

In the case of the other Chief Commissioners’ Provm- 
ces, the powers of the Governor-General, except in 
respect of the appomtment of the Chief Commissioner, 
will presumably be exercised on the advice of the federal 
Mimsters 

Creation of New Provinces. The creation of new 
provinces and the alteration of the boundaries of the 
existing provmces are matters of great constitutional 
importance By section 290 of the Act, these powers are 
vested m His Majesty and he can exercise them by 
issumg Orders-m-Council But before any such order 
is issued, the opimon of the Government and the legis- 
lature of the provmces concerned, as also the opinion of 
the Federal Government and federal legislature, have 
to be ascertamed In effect, therefore, this power may be 
now said to be exercised with the approval of the Indian 
people. At least negatively speakmg, it is no longer 
possible to change the boundaries of a provmce in a 
manner which offends Indian opmion as happened m the 
case of the Bengal Partition m 1905. 



Area anp Popotation of the Province3 

As given in the Indian Delimitation Committee’s Report, 1936 
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THE AMBIT OF PROVINCIAL AUTONOMY 

It has been explained in the last chapter how the 
provinces have acquired a new status of independence 
in the federal constitution,' and how they have been 
made autonomous m a sphere specifically assigned to 
them It IS necessary to understand the extent within 
which their autonomy will be operative, and the limits 
that have been imposed on it The legislative, execu- 
tive and financial powers enjoyed by the provmces under 
the new scheme must be properly grasped They have 
been described in the foUowmg pages 

1. The Law-Making Powers of a Province 

Definition of Jurisdiction The con^itutional posi- 
tion m respect of the powers of legislation to be exercised 
by the Federation and the provincial umts has been 
clearly stated m section 100 of the Act The purpose of 
creatmg three different hsts is obvious They are m- 
tended to bring about a decentrahzation of authority It 
IS therefore laid down that the federal legislature has, 
and the provincial legislature has not, power to make 
laws with respect to any matter enumerated m the 
Federal Legislative List , that the provmcial legisla- 
ture has, and the federal legislature has not, power to 
make laws with respect to any matter enumerated m 
the Provincial Legislative List , and that the federal 
legislature, and the provincial legislature also, have 
power to make laws with respect to any matter enume- 
rated m the Concurrent Legislative List 

Exceptional Powers in a State of Emergency A 
special provision is made m section 102 for cases of grave 
emergency when the security of India is threatened, 
whether by war or by internal disturbance^ On such 
exceptional occasions the federal legislature will have 
power to make laws for a province with respect to any 
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matter enumerated m the Provincial Legislative List 
But no Bill or amendment for that purpose can be mtro- 
duced without the previous sanction of the Governor- 
General given in his discretion Such a sanction is not 
to be given unless it appears to him that the provision 
proposed to be made is proper m view of the nature of 
the emergency It is for the Governor-General, acting 
in his discretion, to declare by Proclamation that a state 
of emergency exists Such a Proclamation may be 
revoked subsequently But it will cease to operate at 
the expiration of six months unless Parliament dnects 
otherwise 

Federal Laws for Two or More Provinces by 
Consent In matters fallmg entirely vinthm the provin- 
cial sphere, sometimes a common legislative action may 
be felt to be desnable by two or more provinces Their 
legislatures may request, by Resolutions, that such 
matters should be regulated in their individual provin- 
cial areas by an Act of the federal legislature. In 
response to such requests, it will be lawful, according to 
section 103, for the latter body to pass the necessary 
Acts An Act so passed may, as regards any provmce to 
which it applies, be amended or repealed by an Act of 
the legislature of that provmce 

Residual Powers to be Allotted by the Governor- 
General In the actual conduct of the administrative 
machme, it may be revealed on some raie occasions that 
a particular mattei which requires to be disposed of 
cannot be appropriately held to fall either m the Federal 
or the Provincial or the Concurrent sphere, as defined 
in the three Legislative Lists The question then arises 
as to who IS the competent authority to pass the neces- , 
sary legislation Every federation has to make provi- 
sion for what are known as residual powers In India, 
those poweis are vested practically in the Governor- 
General by section 104 of the Act He has been allowed, 
in his discretion, to empower either the federal legisla- 
ture or the provmcial legislature to enact laws pertaimng 
to topics of such doubtful jurisdiction 

The Federal Law to Prevail in Cases of Incon- 
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SISTENCY. In spite of the delimitation of legislative 
spheres, some few instances of mutual entanglement and 
comphcated relationship may be discovered in actual 
experience. The federal as well as a provincial legisla- 
ture may happen to have passed Acts on an item which 
belongs to the Federal or to the Concurrent List. A 
provision of the provmcial law may be in conflict with or 
repugnant to a provision of the federal law. In such 
cases it is defimtely laid down m section 107 that the 
federal law shall prevail and that the provincial law, to 
the extent of the repugnancy, shall be void. However, 
if the provmcial law so passed concerns a subject m the 
Concurrent Legislative List and if it has received the 
assent of the Governor-General 'or His Majesty, it will 
prevail m that provmce. 

Previous Sanction of the Governor-General The 
previous sanction of the Governor-General, given in his 
discretion, is made obhgatory by section 108 for the 
introduction of the following Bills or amendments m a 
chamber of the provincial legislature • (i) a Bill which 
repeals, amends or is repugnant to any provisions of any 
Act of Parhament extending to British India ; (ii) a BiU 
which repeals, amends or is repugnant to any provisions 
of any Governor-General’s Act or any ordmance pro- 
mulgated by him , (iii) a Bill which affects matters 
which are m the discretion of the Governor-General ; 
(iv) a Bill which affects the procedure for criminal 
proceedings m which European British subjects are 
concerned. 

No Power to Pass Discriminatory Laws against 
British Subjects Chapter III of Part V of the Act, 
sections 111-21, contains elaborate provisions with res- 
pect to discrimmation by the Indian legislatures against 
British subjects domiciled m the Umted Klingdom or 
Burma. They apply both to federal and provmcial laws 
Provmces are therefore precluded from passing any kind 
of discriminatory legislation agamst British subjects 
British companies and corporations, British ships and 
aircraft, British-registered medical practitioners, British 
persons carrymg on any occupation, trade or busmess, 
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etc. Thus even ‘provincial autonomy’ has been sub- 
jected to serious limitations and deductions, which are 
defined m terms which are not only exphcit but 
extremely wide In the nature of things, every attempt 
made by Indian Mimsters to improve India’s material 
condition can be easily mterpreted to affect adversely 
some British interest or another. The full hberty of 
action that is supposed to have been conferred upon 
the provmces is m reality very considerably diluted. 

Power of Parliament is Retained Section 110 
expressly provides that nothmg m the Act shall be taken 
to affect the power of Parhament to legislate for British 
India or any part of it, and that nothmg shall be taken 
to empower the federal or provincial legislature to make 
any law affecting the Soveieign or the Royal Family or 
the succession of the Crown, the sovereignty, suzerainty 
or dommion of the Crown, the law of British nationahty, 
the Army Act, the Air Force Act, the Naval Disciphne 
Act, or the law of Prize Courts.. Similarly, the Act of 
1935 or any Order-in-Coimcil made thereunder or any 
rules made thereunder cannot be ^amended unless it is 
expressly permitted m the Act. 

2. Tlie "Executive Powers of a Province 

Definition of the Provincial Sphere It is distmctly 
provided that the executive authority of each province 
extends to the matters with respect to which the legis- 
lature of the province 'has power to make laws (sub- 
section 2 of section 49) Withm the framework of the 
Federation, the provincial sphere is differentiated and 
it IS entrusted to the Provmcial Governments The 
latter are no longer under the general obhgation of obey- 
mg the orders of the Governor-General-in-Council and 
of constantly and dihgently informmg him of their pio- 
ceedings They are presumed, pnma facie, to have 
mdependence of judgement and action in their own 
domain Provmcial pohcy and admimstration are to be 
determmed by the people of the provmce acting through 
their legislatures and Mmisters. It is one of the funda- 
mental principles of provmcial autonomy that the affairs 
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of the province should be left to be managed by those 
who live m the provmce and are directly affected by the 
nature of its Government 

Restrictions on the Executive Authority of the 
Province However, certain restrictions have neces- 
sarily to be imposed on the executive freedom of even 
autonomous provmces when they are federated together 
m one composite whole In the federal constitution of 
a country hke India, the number of such restrictions and 
the scope for their operation is conspicuously large 
That IS mevitable in an atmosphere of Reservations, 
Safeguards and Special Responsibihties It is necessary 
to understand the hmits which have been prescribed ui 
the conduct of the provincial administration- They have 
been elaborated m Part VI, sections 122-35, of the Act 

Adminis'tration of Federal Subjects in the Provinces 
The Provmcial Governments have no executive authority 
in respect of subjects which are not mentioned m the 
Provincial Legislative List and which are not therefore 
within their legislative competence Laws passed by the 
federal legislature m respect of subjects enumerated m 
the Federal Legislative List have application in the 
whole country, and their admimstration and execution 
IS entrusted to the Federal Government To that 
extent the latter has locus standi and defimte right of 
operation in the provincial territory. 

Respect for Federal Laws It is laid down that the 
’executive authority of every provmce shall be so exer- 
cised as to secure respect for the laws of the federal 
legislature which apply m that province The Governor- 
General may direct the Governor of any province to dis- 
charge as his agent such functions in and in relation 
to tribal areas or m relation to defence, external affairs 
or ecclesiastical affairs as may be specified m the direc- 
tion These functions are to be performed by the 
Governor in his discretion 

The Federation may Impose Duties on a Province 
The Governor-General may, with the consent of the 
Governor of a province, entrust either conditionally or 
unconditionally to its Government or to its respective 
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officers functions m relation to any matter to whicK the 
executive authority of the Federation extends. An Act 
of the federal legislature , may also confer powers and 
impose duties upon a provmce or its officers m resp^t 
of subjects which are not enumerated in the Provincial 
or Concurrent Legislative Lists and are therefore out- 
side the jurisdiction of a province Any extra cost of 
administration mcurred by a province for this purpose- 
will be paid by the Federation, 

The Federation may Give Directions The executive 
authority of a province has to be exercised so as not to 
impede or prejudice the exercise of the executive 
authority of the Fedeiation The latter can give such 
directions to a provmce as may appear to the Federal , 
Government necessary for that purpose Directions may 
similarly be given about carrying out m a provmce 
federal laws which relate to matters specified in Part II 
of the Concurrent Legislative List (subjects like factories, 
labour welfare, trade umons, electricity, inland shippmg 
and navigation, cinematograph films, etc ) , and about the 
construction and mamtenance of means of communica- 
tion of mihtary importance 

Purchase of Land and Broadcasting. The Federa- 
tion may require a provmce to acquire any land situated 
m a provmce for a federal purpose at the expense of the 
Federation In respect of broadcastmg it is laid down 
that the Federal Government shall not unreasonably 
refuse to entrust to the Government of any provmce 
such functions as may he necessary to enable that Gov- 
ernment to construct and use transnoitters m the pro- 
vmce and to regulate and impose fees m that connexion ; 
but this does not restrict the powers of the Governor- 
General for preventing any grave menace to the peace 
or tranqudhty of India or any part of it and does not 
prohibit him from unposmg upon Provincial Governments 
such conditions regulatmg the matter broadcast as appear 
to him necessaiy 

Disputes about Water Disputes between the pro- 
vmces about supphes of water from any natural source 
have to be referred by the Governor-General to special 
15 
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ad hoc commissions consistmg of men of expert know- 
ledge and experience, and after considermg reports 
made by them the Governor-General has to give deci- 
sion in the matter of the complaint and to issue the 
necessary orders On the request of any of the provinces, 
if made before the Governor-General’s decision is given, 
the matter must be referred to His Majesty-in-Council. 
The orders of His Majesty or of the Governor-General 
must be given effect to by the provmces concerned 

Inter-Provincial Council It will be lawful for His 
Ma]esty-m-Coimcil to estabhsh, after considermg 
Tepresentations made to him by the Governor-General, 
an Inter-Provincial Council for dealmg with problems 
affectmg more than one provmce. It would be charged 
with the duty of (i) mquirmg mto and advising upon 
disputes which may have arisen between the provmces, 
(u) mvestigating and discussmg subjects m which the 
provinces and the Federation have a common interest/ 
and (ill) makmg recommendatidns for the better co- 
ordmation of policy and action with respect to such 
subjects 

Governor-General’s Powers to Issue Orders Clause 
5 of section 126 of the Act prescribes that the Governor- 
General acting in his discretion may at any time issue 
orders to the Governor of a province as to the manner 
in which its executive authority is to be exercised for \ 
the purpose of preventmg any grave menace to the peace 
and tranquillity of India or any part of it The Joint 
Parhamentary Committee explained that such a clause 
was necessary, over and above the Governor’s special 
responsibihty for the same subject, because the peace 
and order m one provmce may be endangered by events 
takmg place in another ; and that as the ultimate and 
residuary responsibility for the peace and tranquillity of 
the whole of India rests upon the Governor-General, he 
should have such wide powers to give directions to the. 
Govetnor 

It will be found that the clause has been very generally 
worded and can extend to and cover any action of a 
Provmcial Government. It was in the exercise of this 
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pow6r tliat the taovemor-General issued orders in 
February 1938 to the Governors of the United Provinces 
and Bihar preventing the wholesale release of pohticai 
prisoners in those provinces in spite of the fact that the 
measure was imtiated and sanctioned by the responsible 
Mmisters of the provinces, backed by their respective 
legislatures 

Proclamation of Emergency. Under section 102, if 
the Go vemoi -General has m his discretion declared by 
a Proclamation that a grave emergency exists whereby 
the security of India is threatened whether by war or 
mtemal disturbance, the federal legislature has power 
to make laws for a province or any part of it with respect 
to any of the matters enumerated m the Provincial 
Legislative List and therefore reserved to the provinces 
under normal conditions But this did not include the 
power to make rules under an Act which is an exercise 
not of legislative but of executive authority Nor was 
any provision made m the Act to equip the Central 
Government, m such times of emergency, with an over- 
ridmg executive authority throughout the country 

Amendment made in 1939. Ihis was considered by 
His Ma]esty’s Government and the Government of 
India to be a serious omission in the constitutional 
framework, and Pai Lament was persuaded to rectify 
the mistake by amending the Act m 1939 The amend- 
ment added, among other thmgs, a new section to the 
Act of 1935 for the purpose of furmshmg the Central 
Government in times of war with supreme direction 
and control over the whole of British India This is 
section 126A, which consists of two clauses 

Its Provisions It prescribes that when a Proclama- 
tion of Emergency is m operation whereby the 
Governor-General has declared that the security of 
India IS threatened by war (not by internal disturb- 
ances , this section does not extend to them), the 
Federal Government can give directions to a province 
as to the manner m which its executive authority is 
to be exercised It also provides that a federal law 
made for a province in regard to any subject can con- 
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fer powers and impose duties upon the Federation or 
any of its officers in respect of that subject. They are 
thus authorized to take, m times of war, executive action 
in the exclusively provmcial sphere by appointmg their 
own officers or agents to function m the provinces. 

The Secretary of State, when mtroducmg the second 
reading of the Amendmg Bill m the House of Lords, 
declared that it was simply and solely a war measure 
and did not imtiate any new prmciple but merely 
implemented what was already provided for by -section 
102. He considered that in the exigencies of a modem 
war it was quite necessary that the Central Government 
should exercise the general powers of supermtendence, 
direction and control which it enjoyed m the past On 
the other hand, nationahst opmion m India severely 
criticized the new measure as an invasion on provmcial 
autonomy and the rights of the Indian people 

3. The Financial Powers and Resources 
of a Province 

Democracy is Expensive The success of a demo- 
cratic government depends, to a very great extent, on 
the size and volume of its purse A government by and 
for the people must necessarily endeavour to elevate the 
people and to brmg happmess and the joy of life to the 
masses It must create public services and public 
utihties of various kinds and help to raise the material 
and spiritual level of the whole commumty. The justifi- 
cation of democracy is the belief that it can become a 
mighty force of general progress The fulfilment of that 
ideal entails an enormous expenditure of money. If the 
necessary amounts are not forthcommg, the real objec- 
tive of the democratic form of government will not be 
easily achieved. 

Revenues from the Provincial Legislative List 
The history of provmcial finance m India is long and 
chequered A brief reference has been made to it m 
the chapter on Federal Fmance^ The Act of 1935 has 
distributed subjects between the Federal and Provincial 

^ See pp 182-90’ 
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Governments by the compilation of separate Lists. It 
must be clearly understood that all revenues derived 
from subjects in the Federal List will naturally go -to 
the Federation. Similarly, all revenues obtained from 
subjects m the Provincial Legislative List will be taken 
by the provinces But some additional sources of income 
are also provided for the latter, and they have been 
specified m Part VII of the Act A distinguished finan- 
cial expert, Sir Otto Niemeyer, was subsequently asked 
to make recommendations for determimng some im- 
portant details which were not laid down precisely in 
the Act His report was published m 1936 and all the 
suggestions it contained were accepted IThey were 
subsequently embodied in a separate Order-m-Council. 

The following are the mam sources of mcome to the 
provinces from subjects enumerated m the Provincial 
Legislative List land revenue , excise duties on alco- 
holic liquors for human consumption, opium, Indian 
hemp and other narcotic drugs ; non-narcotic drugs , 
medicmal and toilet preparations contaimng alcohol; 
taxes on agricultural mcome , taxes on lands and build- 
mgs, hearths and windows ; duties m respect of succes- 
sion to agricultural land ; taxes on mmeral rights ; 
capitation taxes ; taxes on professions, trades, calhngs 
and employments , taxes on animals and boats , taxes 
on the sale of goods and advertisements , cesses on the 
entry of goods m a local area , taxes on luxuries mclud- 
mg taxes on entertainments, amusements, bettmg and 
gambhng, stamp duty m respect 'of documents other 
than those specified m the Federal Legislative List, 
duties on passengers and goods carried on inland water- 
ways , tolls , fees m respect of any matters contained 
m the Provmcial Legislative List The Amendment Act 
added two more items, namely taxes on vehicles suitable 
for use on roads whether mechamcally propelled or not, 
and taxes on the consumption or sale of electricity ex- 
cepting the electricity consumed by or sold to the Federi 
Government or consumed m 'the construction, mainten- 
ance or operation of a federal railway. 

The U. P. Government put a wide mterpretation on 
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their power to impose a tax on employments and call* 
ingsj and enacted in 1939 an Emplo 3 nnent Tax hdl which 
sought to impose a substantial graded tax on incomes 
derived from emplo 3 mient m the province. In a large 
number of cases the taxes would have amounted to ten 
per cent of the employee’s income It was felt that tins 
sort of imposition was nothmg less than an mcome-tax 
, in disguise and that it trespassed upon the federal field 
of revenue The bill was therefore reserved for the 
assent of the Governor-General In the meantime, 
opportumty was taken, when Parhament was consider- 
mg the Amendmg Bill, to put this matter beyond dis- 
pute and make clear the distmction between taxes on 
income on the one hand and taxes on professions, trades, 
caUmgs and employments on the other Mumcipalities 
and local boards in many provinces had been empowered 
to levy rates for local purposes on these items long 
before the Act of 1935, and it was to keep alive this 
right that they were mcluded m the Provmcial Legisla- 
tive List The mcidence of such taxes on individual 
tax-payers was of course small The Amendment Act^ 
limits the amount which might be levied upon any 
individual in any one year under the headmg ‘ tax upon 
professions, trades, callings and emplo 3 nnents ’ to Rs 50, 
and thus restricts it to the purpose for which it was 
origmally designed The Federal and Provincial Legis- 
lative Lists have been amended accordingly, and a new 
section, section 142- A, has been added to the Act 
Additional SourcIes Over and above the proceeds 
of taxation m respect of matters in their own sphere, 
the provmces will now have the foUowmg potential 
sources for obtammg further income for their own use ; 

(i) Duties in respect of succession to property other 
than agricultural land , stamp duties in respect of bills 
of exchange, cheques, promissory notes, bills of lading, 
letters of credit, insurance policies, etc , termmkl taxes 
on goods and passengers carried by railway or air ; 
taxes on railway fares and freights All these taxes wili 
be levied and collected by the Federation, but then net 
^ India and Burma iMtscellaneous Amendments) Act, 194.0, 
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proceeds are not to be credited to federal revenues. 
They will be wholly assigned to the provinces and dis- 
tributed among them as prescribed by an Act of the 
federal legislature The Federation can however levy 
a surcharge on these taxes for its own purposes 

(u) Income-tax * this item has been a wholly central 
source of revenue tiU now Even hereafter, it will con- 
tinue to be levied and collected by the Federation But 
section 138 provides that a prescribed percentage of the 
net proceeds m any financial year of such a tax should 
be assigned to the provinces and distributed among them 
in a manner pi escribed Sir Otto Niemeyer was asked 
to make recommendations about these details and they 
have now been carried out It has been decided, after 
the Niemeyer Report, that 50 per cent of the net pro- 
ceeds of this tax should be assigned to the provmces 
for their use The percentage of the share of each pro- 
vmce from the total amoimt that is available for distri- 
bution among them is fixed as follows • Bombay and 
Bengal, 20 per cent each , Madras and the United Pro- 
vinces, 15 per cent each ; Bihar, 10 per cent , Punjab, 

8 per cent , the Central Provmces, 5 per cent , Assam, 
Orissa and Smd, 2 per cent each , and the North-W est 
Frontier Provmce, 1 per cent 
However, this arrangement was not intended to take 
effect immediately on the mauguration of provmcial 
autonomy The Government of India had been impeded 
by severe financial strmgency for several years before 
1937 Its mcome had dwmdled, and there were serious 
deficits m its budgets Its expenditure was declared to 
have reached an irreducible mimmum The new con- 
stitution also mevitably added to its financial burden. 

In such a state of imstable equilibrium, it is considered ‘ 
risky for the Central Government to part with a sub- 
stantial fraction of its own assets The Act has there- 
fore provided that no portion of the income-tax receipts 
may be granted to -the provinces as long as the Govern- 
ment of India felt that it could not affoid to do so. Sir 
Otto Niemeyer recommended that for a period of ten 
years, the central authority should be permitted to retain 
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the whole or part of that amount for their own e3g)eixdi- 
ture. There was therefore no hiope of miy immediate 
assistance or rehef to the provmces from this particular 
source. 

However, there was an agreeable surprise when it 
was announced in March 1938 that the Government of 
India had found it possible to allot to the provmces a 
smah sum of Bs 125 lakhs out of their income-tax 
revenue of the financial year 1937-8 Out of that total 
each provmce received the foUowmg amount . — Bombay 
and Bengal, Ks 25 lakhs each , Madras and the United 
Provmces, Bs 18i lakhs each , Bihar, Bs 12^- lakhs , 
the Punjab, Bs 10 laldis , the Central Provmces, Rs. 6| 
lakhs , Smd, Orissa and Assam, Bs 2i lakhs each ; and 
.the North-West Frontier Province, Bs li lakhs 

(in) Duties on salt ; federal duties of excise , export 
duties these will be levied and collected by the Fede- • 
ration But the whole or part of the net proceeds may 
be paid to the provinces by an Act of the federal legis- 
lature, and the principles of distribution among them 
will be formulated by the Act It was also laid down 
in the Act of 1935 .that fifty per cent or more of the 
net proceeds of the export duty on jute shall be assign- 
ed to the jute-producmg provmces m proportion to their 
production. The Niemeyer Beport recommended — and 
the recommendation was accepted — ^that 62^ per cent 
of the net proceeds of the jute export duty be assigned 
to the provmces m which jute is grown Bengal and 
Assam are the chief gainers by this concession. 

Financial Solvency of the Federal Units It is 
a matter of primary importance that the imits of a fede- 
ration should be solvent, ,Their respective revenues and 
expenditure must balance. The grave financial condi- 
tion of any province cannot be looked upon as the 
domestic concern of that particular umt , it affects the 
whole country and must be taken cognizance of by the 
Central Government. Section 142 therefore makes a 
provision for grants-m-aid by the Federation to such 
provinces as His Majesty may determine to be in need 
of money. 
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Budgetary Position "OF the Indian Proyinc:^ 

. Accordingly, an effort was made to mvestigate the 
f^ vis t.Tng >and prospective budgetary position of all the 
provmces that were proposed to be united into the 
Federation of India Sir Otto Niemeyer also examined 
the question. It was found that some of the provmces 
weie so deficient m resources ihat, with their own 
revenues only, they could not mamtain an administra- 
tion of the minimum standard of efficiency Th^e were 
also other provmces like the North-West Frontier Pro- 
vince in which strategic considerations transcended all 
other claims The military texpenditure mcurred by 
these units, though geographically it falls within their 
area, is really mcurred for the whole country That 
huge burden obviously should not be shifted to, nor can 
it be borne by, the limited means of the province alone 
Subventions to Certain Provinces It was therefore 
decided that m all such cases where the need for 
assistance is clearly proved, the Federal Government ' 
should make grants-m-aid every year from its own 
revenues The following figures were recommend- 
ed in the Niemeyer Report the Umted Provinces, 

Rs 25 lakhs for five years , Assam, Rs 30 lakhs ; the 
North-West Frontier Provmce, Rs 100 lakhs, to be 
leconsidered after five years , Orissa, Rs 40 lakhs, 
mcreased to Rs 47 lakhs m the first year and to Rs. 43" 
lakhs m the second, third, fourth and fifth year ; Smd, 
Rs 105 lakhs, mcreased to Rs 110 lakhs m the first 
year arid dimmished after the tenth year by large sums 
every year so that the whole subvention may be wiped 
out withm about forty years 
The Power of Borrowing conferred on the Provin- 
ces The power of borrowmg money upon the security 
of its revenue has been conferred upon the province 
by section 163. The conditions and Imuts of such loans 
aie to be deteimmed, from time to time, by an Act of 
the provincial legislature No moneys can be borrowed 
outside India without the consent of the Federation* 
The latter may also make loans to a province or give 
a guarantee m respect of loans raised by a provmce. 
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Auditor-General. Under section 167, His Majesty- 
may appoint a separate Auditor-General for a province 
if its legislature so desires, and charge, by an Act, his 
salary on the revenues of the province But no such 
appomtment will he made till at least three years have 
elapsed after the date of the passing of the provmcial 
Act. It IS the duty of the Auditor-General to prepare 
accounts and also to audit them At present that duty 
IS performed for the Central Government and for all 
the provmces by the Auditor-General of India, who is 
appomted by His Majesty and is endowed -with great 
mdependence and authority. 
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THE PROVINCIAL EXECUTIVE; 

THE GOVERNOR 

Two Constituents The Governor and the Council 
OP Ministers The executive government in the pro- 
vmce IS composed of the Governor and a Council of 
Ministers. The Governor is not merely a titular head, 
but an actual, de facto, ruler He has always been m 
possession of large powers and his influence over the 
admimstration, both legal and personal, is enormous. 
He was described as the keystone of the dyarchical 
structure which was inaugurated by the Montford 
Reforms Even m the admimstration of autonomous 
provmces which have been formed by the Act of 1935, 
the Governor holds a unique, pivotal position It is 
necessary to understand clearly the part which he is 
called upon to play in the operation of self-government 
in the provincial sphere The duties of the Coimcil of 
Mimsters, its composition and method of working, wiU 
also require detailed study For convemence, it is best 
to spht up the two constituents of the piovmcial execu- 
tive and to treat them separately That is done m the 
foUowmg pages. ’ 

1. Appointment, Qualifications and Salary 

Governors op the Three Presidencies The office of 
Governor is very old m the history of British India It 
has been m existence for nearly three centuries. Till 
the middle of the eighteenth century, the duties of the 
Governors were comparatively simple They had to 
organize the purchase and sale of goods on behalf of 
their masters and to negotiate with the Indian sover- 
eigns for special tradmg concessions The number of 
Governors was only three and they "^ere located in the 
cities of Madi’as, Bombay and Calcutta 
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Their Subordination to the Governor-General. 
When the Company began to be mvolved in Indian 
pohtics, the Governors were called upon to fight wars 
and to try their hands at diplomacy. It was soon real- 
ized that the task of empire-building required a common 
plan and concerted action on the part of all the officials 
of the Company servmg m different parts of India 
The Regulatmg Act therefore created the office of Gov- 
ernor-General His supremacy extended in course of 
time to the whole country. The Governors of provmces 
lost their independence and became subordinates of 
the Central Government. But none the less, they have 
continued to be responsible heads of large territorial 
areas and have been invested with great prestige and 
authority. 

Equality of Powers over the Provinces The 
number of Governors has now increased to eleven m 
consonance with a similar increase m the number of pro- 
\’mces In the possession and exercise of powers over 
the provmcial umts in their charge, all Governors are 
absolutely equal. Their control over the admmistrative 
machinery of the provmce is defined m the same con- 
stitutional language The official status and privileges 
which they en 3 oy within their respective 3 urisdictions 
are identical in all cases The factors which estabhsh 
the pre-emmence of the Governor m all aspects of pro- 
vincial life are similar in every province 
Differences in Salary and Allowances Yet, m 
spite of this equality in prestige and power, there is a 
kind of gradation even m the exalted office of Governor. 
The size of all the provmces is not the same. Some are 
extensive and populous, others are comparatively small ' 
Some are industrially and commercially advanced and 
have therefore a large revenue Others are predomi- 
nantly agricultural and are endowed with smaller re- 
sources Some have a historical tradition of long stand- 
ing, others are of recent growth. This difference m the 
material circumstances of the provmces is reflected in 
ffie salaries and allowances that are sanctioned for their 
Governors. All these high digmtaries do not receive 
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the same emoluments. There are considerable varia- 
tions, as is shown by the figures in the statement on 
page 237. 

Differences in Qualifications * Presidency Gover- 
nors. There is a further important distinction. Techni- 
cally, all Governors are appomted by His Majesty. 
However, it is a fundamental prmciple of the British 
constitution that the King always acts on the advice of 
his responsible Ministers It has been a long-established 
practice that the Governors of the older Presidencies of 
Madras, Bombay and Bengal are selected on the recom- 
mendation of the Secretary of State for India. They 
are men m the pubhc life of Britain, holdmg a promi- 
nent place in the party in power and often possessing 
some amount of parliamentary experience. In a few 
instances — as in the case of Sir John Anderson, Gover- 
nor of Bengal (1932-7) — ^they may be distinguished 
officials in the British Civil Service But these gover- 
norships are definitely put beyond the reach of persons 
who are serving in India. They are reserved for the 
ambition and talent of influential members of the 
British aristocracy and serve as some of the substantial 
prizes of British pubhc hfe These persons are expect- 
ed to possess the breadth of vision and sympathy which 
are necessary m governing a foreign people. 

Governors of the Other Provinces On the other 
hand, the Governors of all the remammg provinces, now 
eight m number, are selected on the recommendation of 
the Viceroy. They are senior members of the Indian 
Civil Service, with a long admimstrative experience in 
various departments. They are supposed to have a 
brilhant official record of industry, tact, and success in 
the performance of their duties A young civilian, 
standmg at the lowest rung of the bureaucratic ladder 
as assistant collector, can hope to rise, through the 
successive stages of collector, commissioner, and secretary 
to Government, to the emmence of provincial Governor. 

They are Prize Posts. The substantial salary and 
the ^immense powers and status of the office make it 
one of the strongest mducements to young Enghshmen 
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to ]om the ICS. It is naturally the keen desure of the 
conqueror to maintam a proper level of efficiency m the 
Government, as much from the pomt of view of satis- 
fymg British interests and needs as for assuring the 
contentment of the Indian people. Englishmen of real 
merit and abihty are required to achieve that object. 
It IS felt that the right type of Englishman can be easily 
persuaded to seek a career m India, if the ultimate prize 
which he can aspire to attain is big enough to gratify 
his ambition The Jomt Parhamentary Committee' 
strongly dissented from the suggestion that m future 
Governors should always be appomted from the Umted 
Kmgdom and that there should be a statutory prohibi- 
tion agamst the appomtment of persons who are members 
of the Indian Civil Service They expressed their behef 
that in the future no less than in the past, men in every 
way fitted for appomtment as Governors will be foimd 
among members of the Civil Service who have distm- 
guished themselves m India 

Arguments in Favour op Appointing Civeuans as 
Governors However, the practice has given rise to an 
interestmg controveisy It is argued that a person who 
is to be appomted to the responsible post of the head- 
ship of a province ought, on aU reasonable grounds, to 
be qualified to hold that office, not only on grounds of 
mtelligence or aristocratic connexions or participation 
m British parhamentary affairs but also on accoimt of 
extensive and varied experience and mtimate personal 
knowledge of his charge. These latter qualities cannot 
be expected to be possessed by a total stranger Further, 
it IS also consideied to be a very legitimate aspiration 
of those who spend a lifetime m a particular sphere 
that they should have an oppoitunity to rise to the top. 
The denial of such an opportunity would be unfair and 
discouragmg 

Arguments against Appointing Civilians as Gover- 
nors On the other hand, it is asserted with equal 
emphasis that the Governorships or the Viceroyalty are 
posts havmg a umque impoitance Their occupants 
have to deal with men of diverse aptitudes and with 
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problems of great intricacy, and it la necessary that they 
should be gifted with wide sympathy and imagination. 
A ruler’s qualifications cannot be correctly measured 
only m terms of official standards A bureaucratic mind 
usually develops a certam rigidity and inflexibility of 
outlook and becomes impervious to the absorption of 
new ideas. The head of a state, of all persons, ought 
to be immune from these defects This is given as the 
justification for selectmg men from the public hfe of 
Britain rather than from the bureaucracy for the gover- 
norships of Bombay, Madras and Bengal and the 
Viceroyalty of India. 

A Constitutional Difficulty After the mtroduc- 
tion of provmcial autonomy, a further comphcation 
arises The admimstrative machine in the province is 
now entrusted, m a large measure, to responsible 
Ministers Even the most highly placed civilian officials 
have to work m subordination to their authority As 
the Governorships of eight provinces are open to the 
I.C S , it may happen that a senior commissioner or 
secretary who is workmg under Mmisters may find him- 
self suddenly elevated, when a vacancy occurs, to the 
headship of the provmce. That was what happened in 
Orissa in 1938 It would be an untenable position for 
Ministers to have to accept as their superior and head a 
person who had been actually workmg as their sub- 
ordmate and to whom they had been giving orders as 
his superiors To carry on the government under him 
would cause embarrassment to both the parties and 
would have a demorahzmg effect on the pohtics of the 
province. 

The Congress Mmistry in Orissa took strong objection 
to the practice and a constitutional crisis was threaten- 
ed But ultimately a compromise was arrived at and it 
IS expected that the principle that it estabhshed will 
be followed in all future appomtments of Civilian Gov- 
ernors The impropriety mvolved in placing a bureau- 
cratic subordinate over the head of his mimsterial 
superiors is sought to be avoided by appointmg semor 
Civilians of other provmces, and not of the province 
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concerned, to temporary vacancies m the Governor’s 
posts 

2. Threefold Classification of his Powers 

The Basis of Classification.' The powers conferred 
upon the Governor — as also upon the Governor-General 
as previously explamed^ — by the Act of 1935 can he 
divided inte three categories He has to act (i) m his 
discretion , or (u) m his mdmdual judgement ; or (ui) 
on the advice of his Mimsters who are responsible to 
the legislature. The matters included m each one of 
these three categories may pertam to any aspect of the 
admmistration They may be executive, legislative, 
financial, or may concern the pubhc services, and in 
fact cover the whole field of government The classifica- 
tion IS not based on an enumeration of different depart- 
ments It IS made by a defmition of the manner m 
which the Governor is called upon to exercise his 
authoiity m the task of governance 

Powers Exercised in his Discretion Where the 
Governor is empowered to act m his discretion, he is 
not required to consult his Ministers at aU He can take 
decisions by himself and give effect to them To the 
extent to which provision is made m the Act for the 
exercise of the Governor’s discretionary powers, there 
is a real dimmution of provincial autonomy. Popularly 
elected Ministers ai*e deliberately precluded from having 
any voice m this particular sphere Some of the most 
vital subjects of provmcial admimstration are brought 
under the operation of this arrangement It has been 
calculated that there are no less than 32 cases m which 
the exercise of this power is provided 

Powers Exercised in his Individual Judgement. 
Where the Governor is empowered to act m the exercise 
of his mdividual judgement, he is expected to do so 
after consultation with his Mimsters This inference 
can be drawn from the language of the Act qnd the 
Instrument of Instructions and also from the amphfica- 
tion contained m the Jomt Parhamentary Committee’s 
^See p 154, 

16 
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Report. The Governor, of course, is not hound to 
accept the Ministers’ views and can act even in opposi- 
tion to them. But the procedure of work is so formulated 
that Mimsters can acquaint the Governor with their 
considered opmions and thereby attempt to, influence 
his decision, Legally, popular Ministers are demed any 
/effective control over the large number of important 
matters which are assigned to the individual judgement 
of the Governor. The total number of such cases is 
calculated to be no less than sixteen in addition to the 
comprehensive Special Responsibilities. This is another 
j^ubstantial slice cut off from provincial autonomy. 

PossiBiLiry OP Voluntary Action by the Governor. 
It may be added that both m the exercise of his dis- 
cretionary powers and m the exercise of his individual 
judgement the Governor — and also the Governor-General 
— ^is not forbidden by law to consult his Mimsters or to 
abide by their advice. H, of !l^s own free will, he decides 
to take them mto his confidence and share his responsi- 
bilities with them, there is nothmg to prevent him 
ordinarily from doing so. In fact, that is the constitu- 
tional course which he may normally be expected to 
follow. The estabhshment of such precedents is strongly 
advocated and eagerly looked forward to by politicians 
both British and Indian. They would appreciably 
broaden the scope of ministerial, and therefore popular, 
authority and dissipate the shadovr cast by special 
powers and safeguards It was generally believed that 
a practice of this nature was set up, in a larger or small- 
er measure, m most of the provinces 

Governor-General’s Control. However, there is one 
serious danger of encroachment on this negative liberty 
which a sympathetic Governor may try to utilize for 
the positive purpose of building up healthy conventions 
It IS explicitly laid down in section 54 that when the 
Governor acts in his discretion or m the exercise of his 
individual judgement, he wiU be under the general con- 
trol of the Governor-General and will have to comply 
with such particular dnections as may be issued by 
the latter in his discretion. So that, if in an exception^ 
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instance, a constitutionally-minded Governor voluntarily 
chooses to consult his' Ministers and to act on their 
advice even in respect of matters which are reserved 
for his discretion or for his individual ]udgement, his 
action may be hampered by orders issued by the superior 
authority of the Governor-General or ultimately of the 
Secretary of State The British Premier’s reply to Mr 
Churchdl, referred to m an earher section,^ reiterated 
this constitutional position. 

Powers Exercised on the Advice of Ministers. The 
third category consists of items in which the Governor 
has to act on the advice of his Ministers. And as the 
latter are members of the legislature and responsible to 
it, the concept of provmcial autonomy may be supposed 
to be tangibly represented by and in this particular 
domam. The Instrument of Instructions defmitely lays 
down that in all matters withm the scope of the execu- 
tive authority of the province, save m relation to func- 
tions which are to be exercised in his discretion, the 
Governor will be guided by the advice of his Minivers. 
But to be so guided ought not to prove inconsistent with 
the' fulfilment of any of his Special Responsibilities or 
with the proper discharge of those functions which have 
to be performed m the exercise of his individual 3 udge- 
ment Whenever they are mvolved the Governor is 
instructed to act in the manner m which he thinks it 
proper to act,^ notwithstanding the advice of his Ministers 
But the Ministers should not be enabled to rely upon 
his Special Respop.sibihties in order to reheve them- 
selves of responsibihties which are properly them own. 

His Presence at Cabinet Meetings. However, it 
must be noted that the Governor is not excluded from 
the provmcial Cabmet as his master, the King of Eng- 
land, is excluded from the British Cabmet He is 
empowered not only to be present at meetmgs of the 
Council of Mmisters but also to preside over them. He 
can urge diis own views and argue his own pomts His 
partic^ation in the debates is bound to have a consider- 
able effect m shapmg the Mmisters’ attitude with regard 
^See p 57 
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to the general pohcy of government and the disposal 
of specific questions. His influence will he particularly 
effective when there are no strongly organized pohtical 
' parties in the province to undertake the formation of 
responsible Mmistries It is a truism of constitutional 
science that the presence of the head of the government 
at Cabinet meetmgs inevitably tends to prevent the 
growth of a homogeneous Cabinet and of the principle 
of joint responsibihty It is of course presumed that 
even if the Governor does not see eye to eye with the 
Mmisters and actually dissents from their opimons, he 
will allow them to have their own way and not override 
their decisions. 

3. Relations to Ministers and Executive Powers 

Executive Authority in the Province Vests in the 
Governor Section 49 of the Act lays down that the 
executive authority of a province will be exercised on 
behalf of His Majesty by the Governor, Section 50 lays 
down that the Governor will have a Council of Mmisters 
to aid and advise him m the exercise of his functions, 
exceptmg m so far as he is required by the Act/ to 
exercise his functions in his discretion He is also not 
prevented from exercismg his mdividual judgement 
when under the Act he is required to do so Thus there 
IS no obhgation to consult Mmisters m the former 
sphere , there is no obhgation to carry out their advice 
in the latter sphere even though it may be sought and 
given 

He Appoints Ministers Mmisters have to be chosen 
and summoned by the Governor in his discretion and 
they can be similarly dismissed by him It is directed 
m the Instrument of Instructions to the Governor that 
he should use his best endeavour ‘ to select his Mimsters 
m the foUowmg manner, that is to say, to appomt, m 
consultation with the person who m his judgement is 
most hkely to command a stable maj'ority m the legis- 
lature, those persons (mcluding so far as practicable 
members of important mmority commumties) who will 
best be in a position collectively to command the con- 
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fidence of the legislature. In so acting he shall hear 
constantly in mind the need for fostermg a sense of joint 
< responsibility among his Ministers.* He must therefore 
send for the leader of the largest pohtical party in the 
legislature and ask lum to form a Mimstry. 

Position op the Secretabies before ProvinciaTi 
Autonomy Before the introduction of provincial auto- 
nomy and the system of government by popular Minis- 
tries which are responsible to the legislature, the 
Governor used to summon, as a matter of normal 
official routine, the secretary to government in every 
department and to obtain from him information about 
every important admimstrative matter He could thus 
keep himself acquainted with the detailed operation 
of the executive machme and take an active part in its 
day-to-day direction The secretaries, who were the 
subordmates of Executive Coimcillors or Mmisters, had 
the privilege of direct access to the superior of their 
superiors and of discussmg admimstrative affairs with 
the head of the government behmd their backs 

Their Position under Responsible Government. 
Whatever may have been the 3 Ustification for such a 
system when the government was almost entirely 
bureaucratic, it could obviously have no reason to exist 
after the transfer of power mto the hands of the 
representatives of the people In a parliamentary 
government the supreme executive authority must vest 
in the Mmisters Even the Jomt Parliamdntary Com- 
mittee admitted that ‘if it is to be the Council of 
Mimsters who wiU m future aid and advise the Governor, 
it is plam that the Governor can no longer be advised 
directly and mdependently by the secretaries to gov- 
ernment’ But as even after the Act of 1935 the 
Governor will continue to have not merely nominal 
but very real admimstrative powers, particularly in 
reference to safeguards and Special Responsibilities, 
it was not considered feasible to deprive him of the 
means of gettmg information about the working of the 
adnunistrative machine.. The necessary provision was 
therefore made in the Act by section 59 
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He may Preside over the Meetings op Ministers^ 
?rhe Governor, ui his discretion, may preside' over 
meetings of the Council of Ministers He has also, m 
his discretion but after consultation with the Ministers, 
to make rules for the more convement transaction of 
the busmess of the Provincial Government and for the 
allocation of portfolios to Ministers In order that he 
should not be ignorant of the happenings m the various 
departments, the above rules shall include provisions 
requiring a Mmister to transmit to the Governor, and 
the appropriate secretary to government to brmg to Ihe 
notice of the Mmister concerned and the Governor, all 
important information concerning the busmess of the 
Proymcial Government and particularly those matters 
which involve the Governor’s Special Responsibihties. 
Thus Mmisters will not be left completely m the dark 
about what their subordmates, the secretaries, have com- 
mumcated to the Governor The Governor will of 
course be in close touch with the course of provmcial 
admmistration from day to day and will be able to 
influence its general trend as well as its details. 

Need for a Convention of Non-attendance In the 
system of responsible government, the head of the state 
does not remain present at and actively participate m 
the meetings of the Cabinet. The Prune Mmister, who 
IS the leader of his colleagues, of his party, and of the 
nation generally for the time bemg, presides- over Cabmet 
meetings, controls the work of Mmisters, and as the 
elected representative of the people bears the whole 
burden of pohcy and governance on his shoulders If 
the autonomous Indian provmces are to develop along 
the same hnes, the Governors ought to withdraw from 
Cabmet discussions 

It may be pointed out that the Act of 1935 does not 
make it obhgatory on them to preside over Cabmet 
meetings , it is left to their discretion They can there- 
fore voluntarily remain absent from them and leave all 
imtiative and leadership to the Prune Mimster. That 
would be a logical corollary of the new constitutional 
position. Probably the practice is bemg partially adopt- 
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ed in all the provinces, though exactly to what extent 
IS not Icnown 

It must be repeated that as this is a region for the 
exercise of the discretionary powers of the Governor,, 
he IS subject to the orders and directions that may be 
given’ to him by the Governor-General and ultimately 
by the Secretary of State. The growth of particular 
conventions will therefore be considerably influenced 
by those authorities They can help or hmder that 
process according to their mchnations. 

His Powers in Respect of the Police Department 
In the scheme of provmcial autonomy, the subject of 
law and order is entiusted to the authority of a Minister, 
However, Parhament was not prepared to transfer mto 
the hands of Indians the same amount of power m 
respect of this subject that it was wi Um g to concede m 
others It was considered iisky to allow Indian 
Mmisters to have unfettered sway over the Pohce 
Department, and it was therefore decided to brmg it 
under the Governor’s closer supervision This has been 
done by sections 56-8 of the Act In makmg, amendmg, 
or approvmg any rules, regulations, or orders relating 
to any pohce force, whether civil or military, the 
Governor is required to exercise his mdividual judge- 
ment For combatmg crimes of violence which are 
mtended to overthrow the Government, the Governor 
has been given special power ‘to assume charge, to 
such extent as he may think requisite, of any branch 
of government ’ and to act m his discretion m admims- 
tering it He can also, m his discretion, make rules for 
securing that the sources of information with reference 
to such crimes shall not be disclosed by any member 
of the police force except in accordance with the direc- 
tion of the Inspector-General of Police or the Commis- 
sionei of Police, or by any other person m the service 
of the Crown except m accordance with the directions 
of the Governor in his discretion 
His Powers in Respect op the Services It is one 
of the primaiy prmciples of the Act of 1935 that the 
superior Services should be kept beyond the reach of 
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the Indian legislature. The Governor has a Special 
Responsibihty m respect of the pubhc services and the 
Instrument of Instructions further amplifies it by statmg 
that he must be careful to safeguard the members of 
the Services not only m any rights provided for them 
by or under the law, but also against any action Vhich 
in his judgement would be mequitable This constitutes 
of course a very general supervisory power which may 
mterfere with the orders issued by a Mmister Even m 
the operation of provmcial autonomy, the Mimsters and 
legislatures have no control over officials m the Indian 
Civil Service, the Indian Pohce Service and others 
appomted for the province by the Secretary of State, 
though their salaries are charged on the provmcial 
revenues 

Certam posts are reserved for persons chosen by the 
Secretary of State The Governor, in his mdividual 
judgement, has to determine the appomtments to these 
posts, transfers, any promotions of the persons holdmg 
them, any order relatmg to their leave if it exceeds 
three months, and any order suspendmg them No 
order which pumshes or formally censures any such 
person or affects adversely his emoluments or pension 
can be made, if he is servmg m a provmce, except 
by the Governor exercismg his mdividual judge- 
ment, Appomtments of District Judges m a pro- 
vince and their postings and promotions have to be 
made by the Governor exercismg his mdividual judge- 
ment. He has also m his discretion to appomt the 
chairman and other members of the Provincial Pubhc 
Service Commission and to make regulations regardmg 
their number, their tenure of office and conditions of 
service. It -will be easily seen from this multiphcity of 
powers how even m the normal routme of purely adnun- 
istrative matters, the Governor has been placed m a 
position of unquestioned supremacy 

Appointment op Advocate-General The Governor 
has to appomt, m the exercise of his individual judge- 
ment an Advocate-General for the provmce He must 
possess the same qualifications as are required for bemg 
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appointed a high court judge, is to hold office during the 
pleasure of the Governor, and receive such remuneration 
as the latter in the exercise of his individual judgement 
may determme It is the duty of the Advocate-General 
to givd advice to the Provmcial Government upon such 
legal matters and to perform such other duties of a 
legal character as may he referred to or assigned to him 
hy the Governor This provision has been made in 
section 55. Mimsters wiU naturally prefer to have a 
legal adviser m whom they have full confidence, and the 
Governor in makmg the appomtment of the Advocate- 
General is expected normally to be guided by their 
advice But the convention has not been umformly 
estabhshed that the Advocate-General should, or should 
be called upon by the Governor to, resign his post 
along with the Mmistry. It was followed m Bombay 
when tlie Congress Mmistry was formed m 1937, but 
was not similarly followed at that very time m the 
Central Provmces and Berar, Even in Bombay the 
Advocate-General did not resign when the Congress 
Ministry gave up office m November 1939 

4 Relations to the Legislature and Legislative Powers 

Summoning, Proroguing, and Dissolving the Legis- 
lature, Assent to Bills The Governor’s powers m 
respect of the legislative chambers and the Bills pro- 
posed to be mtroduced m and passed by them are 
mentioned in several different sections of the Act ^ 
The Governor m his discretion can summon the legis- 
lative chambers or chamber m a provmce, can pro- 
rogue them and can dissolve the lower house How- 
ever, as the conduct of government, mcludmg legislation, 
IS entrusted to responsible Mimsters, this power will 
have to be exercised m a manner which will suit their 
convemence The mitiative and decisions m this respect 
will therefore automatically tend to he more with the 
Prime Minister than with the Governor Similarly, the 
Governor can address either chamber singly or both 
together He can, m his discretion, send messages to 
iSee sections 62, 63, 74, 75, 76, 84, 86, 108 
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the legislature in regard to a pending Bill or for anjr 
other purpose. Whenever there is disagreement bet- 
ween the two chambers in provmces where the bicameral 
system has been instituted, the Governor, in his dis- 
cretion, has to summon a Jomt Sittmg to remove the 
deadlock His assent, given m his discretion, is required 
for any Bill passed by the provmcial legislature. He 
may withhold that assent or leserve the Bill for the 
consideration of the Governor-General He may also 
return it to the legislature with a message that it should 
be reconsidered. 

MAKmG Rules of Procedure in Certain Matters. 
The Governor m his discretion but after consultation 
with the Speaker or President has to make rules for 
regulating the procedure and conduct of busmess in 
the legislature (i) in relation to matters which aSect 
the discharge of those of his functions which have to be 
performed m his discretion or m his mdi\ddual judge- 
ment , (u) for securmg the timely, completion of finan- 
cial busmess , (in) for prohibiting the discussion of or 
the askmg of questions on matters connected with Indian 
States, and (iv) for prohibitmg, save mth the consent 
of the Governor m his discretion, the discussion or , 
asking of questions on foreign aSairs, administration of 
Tribal and Excluded Areas and the personal conduct of 
the Ruler of an Indian State or his family Twenty-nine 
such rules, called the Bombay Legislative Chambers 
(Governor’s) Rules have been framed for Bombay. In 
a provmce where there are two chambers, the Governor, 
after consultation with the President and the Speaker, 
has to make rules for fixmg the procedure of their Jomt 
Sittmgs 

Stopping Discussion on a Bill If the Governor in 
his discretion certifies that the discussion of a Bill or 
clause or amendment introduced or proposed to be 
mtroduced m the legislature would affect the discharge 
of his Special Responsibihty for the prevention of any 
grave menace to the peace and tranquilhty of the pro- 
vmce, he may m his discretion direct "feat no proceedmgs 
shall be taken m relation to the Bill, clause or amend- 
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merit. This is an important reserve power which can 
be used against legislation mtroduced on the imtiative 
of responsible Mimsters. 

His Previous Sanction Necessary in Certain Cases 
Unless the Governor m his discretion thinks fit to give 
his previous sanction, no Bill or amendment can be 
introduced m the provmcial legislature if (i) it seeks 
to repeal or to amend or is repugnant to any Governor’s 
Act, or any ordmance promulgated m his discretion by 
the Governor , (ii) it seeks to repeal or to amend or to 
'affect any Act relatmg to any police force 

Issuing of Ordinances (i) On the advice oj Miuts- 
fers Till the Act of 1935, the Governors had no power 
to promulgate ordinances It was vested exclusively m 
the Governor-General, who could issue ordinances for 
a provmce In consistence with their new status as 
heads of federal umts, that power has now been con- 
ferred upon the Governors Two types of ordmances 
have been provided for In one, the piomulgation wiU 
be made on the advice of Mimsters or, m certain cases, 
m the exercise of the Governor’s mdividual 3 udgement, 
if, at any time when the legislature is not in session, 
the Governor is satisfied that immediate action is 
necessary Such an ordinance issued imder section 88 
of the Act must be laid before the provmcial legislature 
and will cease to operate at the expiration of six weeks 
from the reassembly of the legislature or on an adverse 
resolution passed by that body The Madras Temple 
Entry Indemnity Ordmance and the Bombay Fodder and 
Gram Control Ordmance were issued m 1939 on the 
advice of the respective Mmistries m accordance with 
this provision 

(n) In his discretion The other type of ordmance, 
mentioned m section 89, is of a more absolute character 
If at any time — ^that is, whether the legislature is m 
session or not — ^the 'Governor is satisfied that immediate 
action IS necessary for the discharge of those of his 
functions which have to be performed m Ins discretion 
or m the exercise of his inchvidual judgement, he may 
promulgate an ordmance as he thinks fit to do It 
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need not be laid before the provincial legislature at any 
tune and can continue to be m operation for a maximum 
period of six months at a stretch, to be followed by a 
further extension not exceeding six months if found 
necessary. 

Certification in a more Direct Form The Mont- 
ford Reforms had created a new weapon for use by the 
Governor-General and the Governor It was called the 
power of Certification The Act of 1935 has not only 
retamed that mstrument of absolutism but made it -much 
simpler to operate The process of certification required 
that a Bill should first go to the legislature, should be 
rejected by it and then should be certified by the Gov- 
ernor into an Act. In the new system, even the sem- 
blance of consultation with or consideration by the 
legislature may be dispensed with The position is made 
quite clear by section 90 of the Act, and also by the 
comments of the Jomt Parhamentary Committee 

The Governor's Acts It is laid down that if at any 
tune it appears to the Governor that certain legislation 
is necessary for the discharge of those of his functions 
which have to be performed in his discretion or m his 
mdividual judgement, he can adopt one of two courses : 
(i) he may enact forthwith a Governor’s Act contam- 
ing such provisions as he considers necessary, or (u) he 
may send to the legislature the draft of a Bill which he 
considers necessary In the latter case, the legislature 
may present an address to the Governor, withm a period 
of one month, expressing its opimon on the Bill He 
may thereafter pass it 'mto a Governor’s Act, either 
with such amen^ents as he deems necessary or m its 
origmal form. 

These Governor’s Acts have the same force and 
effect as Acts passed by the provincial legislature 
However, they have to be commimicated through the 
Governor-General to the Secretary of State and put 
before each House of Parliament by him A smgle 
mortal head of a Provincial Government is thus enabled, 
m the plemtude of his wisdom and authority, to defy 
the collective opinion of scores of elected representatives 
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who constitute the legislature of the province. Even 
as an extraordinary provision, it suggests an incongru- 
ous despotism in the picture of what is alleged to be full 
provincial autonomy. 

5. Financial Powers 

Causing the Budget to be Prepahed The Governor 
has considerable powers m matters of finance ^ It is 
his duty to see that for every financial year a budget 
IS prepared for the provmce and laid before its legisla- 
ture The statement must show separately items on 
which that body will be called upon to vote expenditure 
and items whose expenditure is charged on provincial 
revenues The question whether a particular item is or 
is not mcluded in the latter category has to be decided 
by the Governor m his discretion. 

Power to Restore Cuts in the Votable Items In 
respect of the vo table portion of the 'budget, the Legis- 
lative Assembly of the provmce can assent to, refuse, 
or reduce any demand But if, m the opimon of the 
Governor, the refusal or reduction of any such grant 
would affect the due discharge of any of his Special 
Responsibilities, he can restore, wholly or partly, the 
cuts that may have been made by the Assembly This 
is also a pernicious reproduction of the old power of 
certification No demand for a grant can be made 
except on the recommendation of the Governor The 
Governor has to authenticate by his signature a schedule 
signifymg (i) the grants made by the Assembly in the 
votable part of the budget, mcludmg the cuts restored 
by him if any, and (u) sums required for expenditure 
charged on the revenues of the provmce. No expenditure 
from the revenues of a provmce is deemed to be duly 
authorized unless it is specified in the schedule so 
authenticated ^ 

Bills to be Introduced on his Recommendation. 
Bills or amendments on the foUowmg subjects cannot 
be mtroduced m the provincial legislature except on the 
recommendation of the Governor (i) for imposmg or 

^See sections 78-82 of the Act 
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increasing any tax; (ii) for regulating the borrowing 
of money or the givmg of any guarantee by the province ; 
(in) for declaring any expenditure to be expenditure 
charged on the revenues of a provmce or for increasing 
the amount of any such expenditure, 

6. Special Responsibilities 

The Policy of the Act. The Act of 1935 is full of 
many reservations and safeguards. The grant of politi- 
cal power has been invariably accompanied by certain 
restrictions or other counteractmg provisions which 
mmimize the extent of the grant In pursuance of that 
policy, a new class of obligations has been created imder 
the constitution They are known as the Special Res- 
ponsibilities of the Governor-GeneraP and the Governor, 
and those high officials are required to fulfil them in the 
exercise of their mdividual judgement 

Kinds op Special Responsibilities. The foUowmg 
hst has been enumerated for the Governor m section 
52 : (i) The prevention of any grave menace to the 

peace and tranquillity of the provmce ; (ii) the safe- 
guarding of the legitimate mterests of the mmorities ; 
(m) securing the rights and the legitimate mterests 
of the Services ; (iv) the prevention of any kmd of 
discrunmation agamst British citizens m the sphere of 
executive action ; (v) securing the peace and good 

government of the Partially Excluded Areas ; (vi) pro- 
tection of the rights of any Indian States and the rights 
and dignity of their rulers ; (vii) securmg the execution 
of the orders and directions issued by the Governor- 
General in his discretion 

Provisions for C P. and Berar and Sind The 
Governor of the Central Provmces and Berar has also 
the Special Responsibihty of securing that a reasonable 
share of the revenues of the provmce is expended m or 
for the benefit of Berar. The Governor of Sind has the 
Special Responsibihty of securmg , the proper adminis- 
tration of the Lloyd Barrage and Canak Scheme. 

The Comprehensive Nature op Special Responsibi- 

^See pp 157-9 
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lities It will be easily seen that the object of defining 
these Special Eesponsibilities is not merely to set aside 
a distmct group of departments for the personal manage- 
‘ ment and attention of the Governor They do not 
attempt to introduce a division of the Provmcial Gov- 
ernment mto two sections, one handed over to the 
Ministers m which they can have complete freedom, 
and the other letamed and reserved for the Governor 
In fact, they are generic in their conception and can be 
mterpreted to apply to the whole sphere of the Provin- 
cial Government 

Illustrations For mstance, as the Joint Parlia- 
mentary Committee has emphasized, the peace and 
tranquillity of a provmce may be believed to be en- 
dangered by what may be construed to be the undesir- 
able activities of any department of state Similarly, 
the minorities and the Services are mevitably present m 
every Rspect of admmistration. The possibihty of dis- 
crimmation agamst British citizens m any manner can 
also exist m every subject The range of the Goverr 
nor’s supervision and the scope for his superior action 
are therefore extremely comprehensive 

Vague Expressions Further, it must be realized 
that the terms ‘ grave menace ’, ‘ legitimate mterests 
‘ discrinunation ‘peace’, ‘rights’, ‘digmty’, etc., are 
very vague and elastic Accordmg to the viewpoint and 
mterest of the user, they can be made to yield a mean- 
mg of different degrees of intensity and apphcation A 
Governor who is fond of power would find them to be 
convement excuses for mterference. By putting a wide 
construction on all their imphcations, he could constantly 
encroach on the work of responsible Mmisters 

7. Emergency Powers 

Rise of an Emergency In the working of the parha- 
mentary system m Britain, a constitutional crisis would, 
lead either to the resignation of Mmisters or to the dis- 
solution of Parliament, and the dispute is ultimately 
settled by the verdict of the electorate. There may be 
brought about a change, but not a paralysis, of govern- 
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ment. But the position m India is different. The Act 
of 1935 and the constitutional structure that it creates 
are essentially based on the doctrine of self-government 
with safeguards They leave the ultimate authority over 
India m many important respects m the hands of the 
British people 

Deadlock in Government. The possibility of a grave 
conflict is inherent in such a situation. The Governor 
representmg the British Parhament may disagree with 
his responsible Mmisters and the provmcial legislatures 
on some crucial issues, and neither the public opinion 
m Britam nor the pubhc opmion in India may be m a 
mood to yield. The majority party m the provmcial 
legislatures may then refuse to form a Mmistry and may 
not allow others to form it. There would thus be a 
complete deadlock, and the machinery of government as 
provided jfor m the Act would' fail to operate All 
admimstration would be threatened with stoppage 

Issue of Proclamations. The Act has made special 
provisions to meet abnormal situations of this type. 
Section 93 empowers the Governor to issue a Procla- 
mation if at any time he is satisfied that a situation has 
arisen in which the government of the provmce cannot 
be carried on m accordance with the provisions of the 
Act. By such a Proclamation the Governor may (i) de- 
clare that his functions shall, to such extent as may 
be specified in the Proclamation, be exercised by him m 
his discretion, and (ii) assume all or any of the powers 
vested m, or exercisable by any provincial body or 
authority. The Proclamation may contam all such 
mcidental and consequential provisions as may be 
necessary, and may suspend, in whole or m part, the 
operation of any provision of the Act relatmg to any 
provmcial body or authority, except the High Courts 

The Period of their Continuance Such a Proclama- 
tion has to be commumcated forthwith to the Secretary 
of State and to be laid by him before each House of 
Parhament It must cease to operate at the end of six 
months after it is issued, unless allowed to be further 
contmued 'by resolutions of Parhament In no case, 
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however, can it remain in force for a period of more than 
three years r 

Laws Passed in an Emergency. If by such a Pro- 
'clamation the Governor has assumed to himself any 
power of the provincial legislature to make laws, a law 
made by him m the exercise of this power will continue 
to have effect for a period of two years after the Pro- 
clamation has ceased to have effect However, even 
before tins period has elapsed such a law made by the 
Governor may be repealed or re-enacted by the provm- 
cial legislature 

This law-making power is not to be conformded with 
the power, vested m the Governor by section 90, to 
enact what are Imown as Governor’s Acts ^ These 
measures have no statutory limit on their duration and 
can be issued even m normal times when the consti- 
tution of the provmce is still functioning. 

Concurrence op the Governor-General Necessary. 
A Proclamation of this kmd has to be issued by the 
Governor m his discretion and with the concurrence of 
the Governor-General, given m his discretion It may 
be revoked or varied by a subsequent Proclamation. 

Thus all the executive and legislative work in the 
provmce can be temporarily taken over by the Gover- 
nor directly, and the wheels of the admimstrative 
machinery can contmue to be moved by his driving 
force, till normal conditions are restored. 

Suspension op the Constitution in Eight Provinces. 
Withm less than three years of the mtroduction of 
provincial autonomy, the Governors of eight provinces — 
Bengal, the Punjab and Smd were the exceptions — 
were imesqiectedly called upon to exercise this emer- 
gency power, and to suspend the normal workmg of the 
provmcial constitution The British Government’s 
declaration of their war aims, particularly with refer- 
ence to India’s right of self-determination, was consider- 
ed to be unsatisfactory by the Indian National Congress, 
and m pursuance of the mandate issued by that body 
the Congress Mmistries resigned their posts early in 
^See pp. 251-3 
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November 1939 As the Congress party held a majority 
of seats in the legislatures of eight provinces, the 
formation of alternative Ministries in them was impos- 
sible. Even the dissolution of the legislatures would 
not have changed their pohtical complexion, and matters 
would not have improved ' 

Appointment op Advisers to the Governor. In these 
exceptional circumstances, the Proclamation authorized 
by section 93 was issued by the Governors concerned 
with the previous concurrence of the Governor-General, 
and from the first week of November 1939 all powers of 
government withm their respective territorial zones 
were assumed by them. Smce then, the admmistration 
of most of these provinces (section 93 was subsequently 
withdrawn m Orissa and Assam and Mmistries were 
estabhshed in them) has been carried on by the Gover- 
nor with the assistance of Advisers, either two or three 
in number, who were specially appomted by him They 
were not selected from non-official pohticians but were 
senior members of the I.CS serving in the province. 
There has thus been a complete reversion to bureau- 
cratic rule. 

' As the period of six months since the issue of the 
Proclamations of Emergency by the Governors in 
November 1939 was coming to' an end and as no 
solution of the pohtical crisis in India was m sight, 
both the Houses of Parhament passed m April 1940, 
and subsequently Resolutions permitting the further 
contmuance of the Proclamations. 

A Governor's Act Enacted in Bombay The Gover- 
nor of Bombay has taken over the government of the 
province by a Proclamation issued m the beginnmg of 
November 1939 In the exercise of the powers which 
were thus assumed he thought it necessary to enact a 
Governor’s Act m April '1940 The Congress Mimstry 
while in office had imtiated the pohcy of prohibition, 
and certain regulations and notifications -had been issued 
by the Government under the Abkari Act for the pur- 
pose of implementing that policy and preventing people 
from being in possession of liquors and intoxicating drugs. 
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But a Special Bench of the Bombay High Court 
decided, after hearing certain appeals that were refer- 
red to it, that such notifications and regulations were 
ultra vires and could not have legal effect The deci- 
sion would have had the lesult of frustratmg a pohcy 
which had been maugurated by responsible Ministers 
with the full support of a democratically elected legis- 
lature ; and this too at a time when those bodies had 
ceased to function and could not therefore take prompt 
and effective measures to safeguard the reform. The 
Governor also felt that the rulmg of the High Court 
would create administrative chaos because it would 
apply to a part of the regulations and would leave other 
parts untouched 

He therefore enacted a Governor’s Act to make the 
necessary amendments in the Abkari Act so that dis- 
location of the admmistration of excise pohcy could be 
avoided The Act also mdemmfied all officers for actions 
taken by them m good faith before the decision of the 
High Court, The experiment of prohibition was thus 
kept ahve and saved from an abrupt and unforeseen 
wreckage, and the step taken by the Governor was 
highly commended It must be remembered that this 
Governor’s Act was not enacted under section 90,^ but 
under powers obtained m virtue of section 93. 

8. Instrument of Instructions 

Flexibility Required in Constitutional Develop- 
ment The Joint Parliamentary Committee expressed 
the opinion that the adoption of the Enghsh constitu- 
tional form need not imply the estabhslunent m each 
pi o Vince of a system analogous m all respects to that 
which prevails in England Constitutional usages and 
practice which may be emmently adapted to the circum- 
stances of Britain may be found unsuitable to Indian 
conditions India’s pohtical development must be m 
harmony with her own traditions and circumstances. It 
must also be marked by a flexibility and capacity for 
adjustment which would make continuous progress 
^See pp 252-3 
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possible without any alteration in the existing form of 
government 

Precedent op the Dominions Constitutions The 
Dommion and Colonial constitutions have followed the 
British model The Committee has pointed out how 
those who framed them had recourse to the device of 
what is known as the Instrument of Instructions in order 
to impart the necessary flexibihty to their working. 
Apart from the specific obligations imposed by a parha- 
mentary Act, the Instrument mdicated to the Governor- 
General or Governor how far he should regard himself 
bound by Enghsh precedent and analogy It preserved 
a sphere m which constitutional evolution might continue 
without mvolvmg any change m the legal framework of 
the constitution itself 

Purpose op the Instrument of Instructions. It was 
recommended that Instruments of Instructions might 
similarly be issued to the Governor-General and Govern- 
ors in India ' They should amplify the meaning and 
spirit of some of the provisions of the Act, particularly 
those that define the powers, responsibihties and duties 
assigned to and imposed on those high officials, and lay 
down particular practices and procedure. That would 
help to give flesh and blood to the legal skeleton of the 
constitution and to mould its hving shape. 

The Jomt Parhamentary Committee also explained that 
the Instrument would have vital importance m the evo- 
lution of the new Indian constitution. For ^example, 
Ministers have no constitutional right, under the Act, 
to tender advice to the Governor upon matters which 
are placed m the Governor’s discretion, though he could 
and often would consult them If at some future time it 
seemed that this power of consultation might be made 
mandatory and not permissive, the Committee think that 
there would be nothmg mconsistent with the Act m an 
amendment" of the Instrument for such a purpose. 

The Instrument of Instructions was intended to serve 
two purposes. It could clarify certam constitutional m- 
iunctions contamed m the Act and prescribe usages and 
conventions to be followed m certam important matters. 
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The Instrument could also be utilized to stimulate consti- 
tutional progress witbout introducmg any structural 
change m the Act 

' Section 53 lays down the procedure for the issue of an 
Instrument of Instructions to the provincial Governor 
' (and section 13 to the Governor-General) . It is issued 
by His Ma]esty, but the draft is prepared by the Secre- 
tary of State and approved of by both Houses of Parha- 
ment Amendments to the Instructions previously 
issued have also to 'be approved by Parhament 'The 
authority of that body m determinmg the stages of the 
pohtical progress of India even by such an mdirect 
method is fully asserted. 

The Instructions are intended to guide the Govemur 
and he is expected to carry them out. However, the 
Instrument has not the same validity as a law, Smd no 
action can be declared illegal on the ground that it did 
not accord with the Instrument of Instructions. There 
are twenty-one clauses of the Instrument that was issued 
soon after the Act of 1935 was passed and they refer to 
matters concerning the executive authority of the pro- 
vince and the legislature 

The foUowmg is a brief summary 
A Iktroductory 

I-VI These clauses lay down the procedure for the 
takmg and admimstermg of oaths and also require that 
the Governor shall not quit India without obtaining 
leave 

B In Regard to the Executive Authority 

Vn Mmisters should be appointed m consultation 
with the person who is most likely to command a stable 
majority in the legislature. As far as practicable they 
should mclude members of the important minority com- 
munities A sense of jomt responsibility should be fos- 
teied among them and they should be in a position 
e collectively to command the cmifidence of the legislature. 

VIII The Governor should be guided by the advice 
of his Mmisters except when he is required to act in his 
^scretion or in his mdmdual judgement. But the 
Mmisters should not be enabled to rely upon his Special 
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Responsibilities m order to relieve themselves of their 
own. 

IX The minorities mentioned in the Act are racial 
and rehgious and not political. The Governor has to 
secure a due proportion of appointments m the Services 
to the different commumties. 

X. The Services are to be safeguarded from any in- 
equitable executive action, in addition to the protection 
of the rights guaranteed to them 

XI Discrimmation agamst British interests of any 
kind is to be prevented, even if it means differing from the 
Mimsters 

XII. Mmisters should not be allowed to take action 
which would imperil the economic life of any Indian 
State, and affect prejudicially any of, its rights. 

XII. * (a) The Governor of Berar has to pay due 
regard to the commercial and economic interests of the 
Hyderabad State 

XIII Rules of busmess should be so framed that the 
Fmance Minister should be consulted upon aU proposals 
that affect the finance of the province, and reappropria- 
tions within a grant 

XIV. The Governor should keep himself well in- 
formed about the conduct of irrigation in his provmce. 

XV The Governor may appomt an officer for the 
Excluded or Partially Excluded Areas within his charge. 

XV (a) The Governor of the North-West Frontier 
Provmce should be particularly careful about his duties 
m regard to the Tribal Areas. 

C Matters affecting Legislatures 

XVI. in giving assent to or withholding it from Bills, 
the Governor should pay particular regard to his Special 
Responsibihties 

XVU The foUowmg Bills or clauses will have to be 
reserved for the consideration of the Governor-General 

1 If it repeals or is repugnant to an Act of Parlia- 
ment 

2. If it derogates from the power of a High Court 

3. If it creates a doubt that it offends agamst the 
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purposes oif Chapter 3, Part V of the Act in respect of' 
discrimination agamst British interests. 

/ 4 If it alters the character of the Permanent Settle-- 
'ment m Bengal and other areas However, the) 
Governor’s previous sanction to the introduction of a Bill 
on this subject is not to be refused, 

XVII. (a) The Nizam’s assent is to be stated m 
respect of Bills that apply to Berar 

XVIII Proceedmgs on a Bill or amendment should 
be stayed only if its pubhc discussion itself would endan- 
ger peace and tranquilhty 

XIX Nominations to the Legislative Council should 
be made to redress inequalities and to secure representa- 
tion to women and the scheduled castes, 

D General 

XX The Governor should try to mamtam standards 

of good admmlstratlon,^^ to promote moral, social and 
economic welfare, to secure among all classes and creeds, 
co-operation, goodwill and mutual respect for rehgious 
behefs and sentiments, etc ^ 

XXI These Instructions should be communicated to 
Mmisters and also published m the provmc^ 

Appendix • 

This contains forms of the oath of allegiance, the oath 
of office and the oath of secrecy for Mmisters. 

9. Secretarial Staff of the Governor ^ 

Appointment of the Staff and their Salaries It. 
will be easily realized from the foregoing description 
that the Governor is not merely a titular head of the 
province, but is required to perform a large number 
of duties and play an active part in the admimstration 
of the province. It is therefore considered essential 
that he should have at his disposal an adequate personal 
and secretarial staff to assist him m the fulfilment of 
his obhgations, A.ccordmgly, section 305 of the Act 
provides that every Governor (and also the Governor- 
General) shall have his own secretarial staff, appomted 
by him m his discretion The salaries and allowances 
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of persons so appointed and the office accommodation 
and other facilities to be provided for them are to be 
determined by the Governor in his discretion. All the 
expenses mcurred m this connexion are charged on the 
revenues of the provmce and are therefore non-votable 
by the legislature. 

Secretary to the Governor. The Joint Parha- 
mentary Committee suggested that at the head of this 
staff there should be a capable and experienced officer 
of high standing. He should be fully conversant with 
the current affairs of the provmce and in close contact 
with the admmistration. However, the Committee did 
not contemplate that he should be a kind of Deputy- 
Governor. In their view his duties would vary from 
tune to time as constitutional usage and practice grow. 
In some respects he would occupy the position formerly 
ffUed by the Governor’s Private Secretary, but would 
have duties of a wider and more responsible character. 
The Committee recommended that he should be desig- 
nated as Secretary to the Governor, and the recommenda- 
tion has been carried out Every Governor has now such 
a Secretarj^ who is a fairly semor member of the I.C.S. 
serving m the province. 

10. Importance of the Office 

He is not merely a Constitutional Head. The 
cumulative effect of all these powers, normal and special, 
ordinary and extraordmary, legislative, executive and 
financial, makes the position of the Governor extremely 
formidable, if not mvmcible, in the working of the Pro- 
vincial Government at least m the strictly legal mter- 
pretation of the constitution By no stretch of imagma- 
tion can he be described, nor is he intended to be, a mere 
constitutional head, a dignified ornament which shines 
with hght but is without life. Even in what is advertised 
to be provmcial autonomy, he can prove to be a decisive 
force During the earher two or three years of the 
working of the new scheme, the Governors do not 
seem to have attempted to impose their wiU. upon the 
popular Mmistnes by threatemng to exercise then legal 
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powers though subsequently complamts about their • 
undue interference have been pubhcly made. It is 
hoped that a healthy convention of non-interference 
will help to set up real democracies m the Indian 
provinces. 

Representative op the Conquering Power. Even in 
a free country, such a dommant position of the de jure 
head of a state would be incompatible with the principle 
of mimsterial responsibihty In a conquered country the 
situation becomes worse, because the Governor is also 
the representative of the sovereign masters He is spe- 
cially commissioned to be the custodian of their mterests 
and IS not therefore divested of his active constitutional 
authority. 



XXV 


THE PROVINCIAL EXECUTIVE: THE 
COUNCH. OF MINISTERS 

1. Appointment 

Features op a Responsible Democracy. Democracy 
is a form of government where the people govern them- 
selves. There are different kmds of democracy. In a 
country hke England it works on what is described as 
the parliamentary principle. The people are fully repre- 
sented in the legislature which is elected by adult suffrage, 
and the leaders of such a legislature are invested with 
executive direction and authority. They become Mims- 
ters of the state and direct its affairs as long as the 
majority of the legislature and the nation has confidence 
m them In the last resort therefore the people make 
and control their government 

The Ideal for India The Indian pohty has also to 
be shaped m accordance with the ideals of democracy 
and preferably of the parliamentary or responsible type. 
The introduction of provincial autonomy is supposed to 
be a step m that direction. Therefore the pertment ques- 
tions to be asked are, is there a popularly elected legis- 
lature in the provmce, and is the provincial executive 
created by and entirely subordmate to it ^ To the extent 
to which these questions can be answered in the affirm- 
ative, the autonomy can be said to be real The position 
of the Council of Mmisters has to be examined in the 
light of the final goal of responsible .democracy. 

Ministers to be Appointed by the Governor Under 
the Act of 1935, the Ministers have to be chosen and 
summoned by the Governor m his discretion and they 
are to hold office durmg his pleasure. They must of 
course be members of the provincial legislature, and if 
any one of them is not so at the time of his selection, 
he must find a seat for himself withm six months of his 
appointment as Minister. It may be inferred from the 
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Instrument of Instructions that the constitutional prac- 
tice which IS associated with Cabinet formation m ^s- 
, ponsible governments is to be adopted m India The 
Governor has to send for the leader of the largest party 
m the legislature and entrust him with the task of form- 
ing a Mmistry The leader may accept the invitation 
and suggest names of his pohtical comrades for the 
different portfohos The Governor accepts the hst and 
the Mmistry is then installed in office 
Invitation to the Leader op the Majority Party 
If such a practice is scrupulously and rigidly followed, 
the selection of Mimsters, though legally vested m the 
Governor, will, in effect, be made by the people. That 
m fact IS the essence of parhamentary government and 
the genuinely democratic prmciple that it embodies. 
There are different political parties in the country, each 
having its own organization and a recognized leader as 
its head. Each party has its own pohcy and programme 
which is submitted for the verdict of the final masters — 
the electors That party which is successful m capturing 
the largest number of seats in a general election can be 
said to be the favourite of the country It may be taken to 
have received a mandate from the people to carry out 
its pohcy and programme Even the Governor has to 
submit to the decision of the nation and call upon the 
authorized leader of the largest pohtical group to 
shoulder the burden of the admimstration 

Difficulty about the Inclusion of Minorities 
However, one serious difficulty may arise in the proper 
operation of such a salutary system The Governor is 
enjoined to see that, so far as is practicable, members 
of important minority commumties are included m the 
Mmistry Now it may happen that the largest party in 
the legislature has no member who belongs to the minor- 
ity commumties Or even if there are such members 
in its ranks, the leader of the party may not think it 
feasible to elevate them to the Cabmet on account of 
&em inexperience or for some other reason. Would the 
Governor, under these conditions, endeavour to impose 
some other man upon the party which is entitled to be 
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in power on account of its numerical strength ’ Can he 
insist on saymg that a place must he found for a stranger 
m the party counsels ’ Would the formation of a Mmis- 
try he impeded as a result of such a conflict ? 

Deadlock Unlikely. The answer will depend on the 
nature of a particular situation. If a party has an over- 
whelmmg or an absolute majority in the legislature and 
if its discipline is perfect, the Governor dare not carry 
his msistence to extremes, because thereby he will invite 
trouble With a mihtant majority in constitutional 
opposition the normal work of government would come 
to a standstill Nor could emergency powers be mvoked 
to resolve such a minor impasse To do so would out- 
rage all sense of proportion The language of the Ins- 
truction itself IS guarded It contains the important savmg 
clause ‘ so far as is practicable ’ No sensible Governor 
would precipitate a crisis m the face of such a clear 
declaration, though the word ‘ practicable ’ may be 
twisted somewhat to yield a required meaning 

Governor’s Personal Influence in the Formation 
OP Coalitions Where 'even the largest pohtical party 
does not command an absolute majority in the legis- 
lature, the Mimstry will be m the nature of a coahtion 
of different groups In such a weak state of oi}ganized 
politics within the province, the Governor can certainly 
exercise a good deal of personal influence There is 
no fear of a sohd bloc effectively obstructmg his will 
by gomg mto opposition, because even the biggest bloc 
does not make a majority By the exercise of skill m 
his negotiations and conversations, the Governor could 
in these circumstances succeed m gettmg the Mmistry 
he wanted. 

Convention actually Followed by the Governors 
The experience of the workmg of provincial autonomy 
during the last few years shows that the method of 
appomtmg Mmisters described in the foregomg para- 
giaphs has been almost invariably followed After 
elections to the new legislatures were held m the early 
months of 1937 and the results of those elections were 
known, the Governor of every provmce, with the soli- 
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tary exception o£ the North-West Frontier Province, 

' summoned the leader of that party which ha(h secured 
, a majority, or the largest number, of seats m the legis- 
lature of the province, and asked him to form a Mmistry 
It was only when the mvitation was declined by the 
Congi'ess leaders that mterim Mmistries were allowed 
to be formed, as a stop-gap arrangement, by members 
of the minority parties m the six provmces in which 
the Congress party had a clear majority. 

Representation of Muslims in the Mlnistry Four 
months later, when the Congress decided to accept ofi&ce, 
the leader, of that paity in the provmcial legislature was 
entrusted with the task of formmg the Government and 
of choosmg lus own colleagues for that purpose The 
names submitted by the leader, who natvually became 
the Prime Minister, are known to have been always 
accepted by the Governor The question of givmg re- 
presentation m the Mmistry to the Muslim mmority 
proved to be rather difficult The Congress decided ,as 
a matter of policy that only such Mushms could be 
mcluded m its Mimstry as were prepared to become 
members of the Congress and to abide by its disciplme 
and mandates The Muslim League, which held the 
majority of Mussulman seats m the provmcial legis- 
latiues, refused to agree to this condition, and its 
members were therefore excluded from the Cabmets 
The Congress party selected some of its own Muslim 
members to hold office as Mimsters.. 

The Attitude op the Governors The Muslim 
League has smce been contendmg that such Muslim 
Mimsters are not really the representatives of the Mus- 
lim commumty, because they have not the support of 
the majority of the Muslim members of the legislatiue. 
On the other hand, the Congiess party, m the mterest 
of the sohdarity of its organization, is not wilhng to 
allow those who are not m its ranks to occupy the 
responsible post of Munster as long as the direction of 
government is m its hands Appeals were made to the 
Governors concerned against this attitude, but they 
have not interfered with the arrangements proposed by 
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the party which commands the confidence of the 
majority of the legislature as a whole. No instance has 
yet occurred of a Governor endeavouring to inflict upon 
a paity a Minister whom it was not prepared to accept. 

2. Qualifications, Tenure and Salary 

A Minister must be a Member of the Legislature. 
The quahfications of a Mimster are not prescribed in 
the Act, nor could they be so prescribed, except for 
the requirement that he must be a member of the 
provincial legislature It is not laid down that he 
must be an elected and not a nominated member or 
that he must belong to the lower and not to the upper 
chamber. A nominated member of the latter body can 
therefore be included in the Council of Mmisters 

He is usually a Leading Member op a Political 
Party It is obvious that a Mimstry will be composed 
of promment and leading members of a pohtical party. 
Individually, almost every one of them must enjoy at 
least that degree of popularity m the country which 
enables him to get elected to the legislature from one 
constituency or another In the party organization, he 
must stand m the front rank. That imphes that he 
must be known to be endowed with the gifts of intelli- 
gence, industry and character which mark him out 
for responsibihty and distinction. 

The Qualities he is Expected to Possess Indeed, 
the test IS not passed merely by a brilliant university 
career, though it may count as a valuable asset.. Several 
Mmisters of England, for mstance, possess an excellent 
academic record and are known for their scholarship 
and learnmg, though there are also others who have 
never secured a university degree. An innate aptitude 
and love for pubhc life and keen pohtical ambition are 
the quahties essential in a Mimster. He need not have 
the specialized trainmg of an admmistrator or a bureau- 
crat, but he must be gifted with robust common sense, 
quick and sjunpathetic understandmg and a capacity" to 
appeal to the imagmation of the people and carry them 
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with him He should he a man of ideas and possess 
the qualities of a thinker. 

No Fixed Tenure of Office Technically speaking, 
a Mmister holds office during the pleasure of the 
Governor and may be dismissed at his discretion This 
is however a purely theoretical position In the parlia- 
mentary system, a Mmister is really the servant of the 
legislature and the electorate, and cannot be arbitrarily 
removed from office by the head of the Government ’ 
Nor can he have a fixed tenure of office defiined m law 
He contmues to be in power as long as his party has 
the complete confidence of the legislature The maxi- 
mum number of years for which a Mimstry can hold 
office at a stretch is equal to the maximum period of 
the life of a legislature In the Indian provmces the 
lower chamber or the Legislative Assembly has a life 
of five years, unless it is dissolved earlier by the 
Governor It can be said that normally a Minister will 
be m his post for a period of five years ; if the Mimstry 
is thrown out earher by a vote of no-confidence, it wiU 
be less ; if the party is once agam returned to power after 
a general election it will be more 

The Prime Minister and the Power of Dismissal. 
It IS clear that the power of dismissing, hke the power 
of appointing, a Minister, which legally vests m the 
Governor, must m practice be exercisable by the Prime 
Mimster. On an exceptional occasion, one or more 
members of even a homogeneous Cabinet may find them- 
selves m serious disagreement with a majority of their 
colleagues, and under the circumstances they would 
naturally lie expected to withdraw from the Government 
But where parliamentary traditions and spirit have not 
been properly assimilated, such dissenting Mimsters may 
obstmately lefuse to resign and thus create a very em- 
barrassing situation for the Mimstry as a whole The 
impasse would have ultimately to be ended by the 
Governor exercismg, on the advic6 of the Prime Minister, 
his power of dismissing a Mimster' and removing the 
person or persons concerned from their posts. 

Instances in Bengal and C. P. It is mterestmg to note 
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that the Governor of Bengal did not exercise his power 
of dismissal for removmg one of the members of the Cabi- 
net, Mr Naushir Ah, who had differences with the Cabmet 
and when asked to resign was not prepared to do so. 
The Premier thereupon tendered the resignation of the 
whole Cabmet, which was accepted by the Governor, and 
the same leader formed a new Mimstry of all his old 
colleagues with the exception of Mr Naushir Ali. On 
"the other hand, the Governor of the Central Provinces 
and Berar took ihe step of dismissmg three of his Mmis- 
ters on the advice of the Prime Minister m July 1938, 
but as the former had the support of the legislature they 
had to be immediately reinstated and the Prime Mimster 
had to resign and retire. 

Number of Ministers. The maximum number of 
Federal Mmisters has been prescribed by the Act (it 
is 10) , but no such hmit has been prescribed for Mimsters 
in the provinces. The actual number is determmed 
by the convemence of every provmce and by the exigen- 
cies of party alignments m its pohtics. Generally, the 
bigger provmces may be expected to have a larger Cabi- 
net than the smaller ones. But this is not always so 
The Congress Mmistry of Assam, which is one of the 
smallest and poorest provmces, was composed of eight 
members while the Bombay Mmistry had only seven 
The Central Provmces had five Mmisters while Umted 
Provmces had six. There were three Mmisters m 
Orissa, four each m Bihar and the North-West Frontier 
Provmce In the non-Congress provmces, the Punjab 
had SIX Ministers," Bengal had eleven, and Smd had 
four.. In most of the provmces the number of Mimsters 
has not remamed fixed at the original figure. 

Distribution op Work Among Them. All the work 
of the provmcial Government is divided into different 
sections accordmg to the* convenience of the Ministry 
and the number of its members, and each section, called 
the portfoho, is assigned to a Mimster. A portfoho is 
made up of many departments of government, and takes 
its name from the most important of them. The seven 
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Congress Ministers in Bombay had, for instance, the 
following seven portfolios* (i) Pohtical and Services, 
Education and Labour (ii) Fmance, Rural Development 
and Agriculture ; (in) Home and Law ; (iv) Health 
and Excise ; (v) Revenue , (vi) Pubhc Worlcs , (vii) 
Local Self-Government Each one of these portfohos 
also contained several other departments m charge of 
the same Minister *' 

Salaries Annually Voted under the Montford 
Reforms In regard to the salaries of Mimsteis, an im-* 
portant departuie has been mtroduced by the Act of 
1935 The Montford Reforms had made them entirely 
votable Members of the legislature were called upon 
to sanction the amoimt m respect of every Munster 
while passmg the annual budget They had the right 
and the opportumty to reduce or even to reject the whole 
demand This was a direct check on the policy ‘and 
actions of Ministers, and one of the most effective way^ 
of mdicatmg the legislature’s disapproval of mimsterial 
conduct Such motions, if they were passed, were equi- 
valent to votes of censure and resulted m the dismissal 
of the MimsterSr 

Salaries Now Fixed by an Act of the Legislature. 
Now the system has changed It is laid down that the 
salary of Mmisters will be fixed by an Act of the 
provmcial legislature, and the Act can be amended when- 
ever any changes are felt to be necessary by the people’s 
representatives Thus the remuneration of the highest 
servants of the state is left to be detemimed by the 
chamber which symbolizes democracy In the provmces 
in which the Congress party was m power, and also m 
Smd, the salary of a Mmister was fixed by the pro- 
vmcial legislatures at Rs 500 per month In Bengal and 
the Punjab it is Rs 2,000 ‘ 

But Not Annualiy Voted, for Every Minister. 
However, the salary of particular mdmduals who hold 
the office of Munster is not annually submitted to the 
legislature for its sanction, and it cannot be varied during 
their term of office. In fact, it is placed in the hst of 

1 This portfolio was taken by the Prime Minister. ’ 

18 N 
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items wliich are charged on the revenues of the province 
and which are therefore non-votable The legislature 
can no longer discuss m the budget session the general 
working of ministerial departments by proposmg a nomi- 
nal cut m the salaries of Ministers. Nor can it drive them 
out of office by reducmg their salaries to a ridiculously 
low figure. Hereafter, the only method of direct attack 
on the Ministers will be to propose a motion of no-confi- 
dence in them. When that order to quit is passed, no 
Minister can contmue to hold office, at least in normal 
circumstances. 

The Parliamentary Secretary. The Parhamentary 
Secretary is a type of official pecuhar to the system of 
responsible government He is essentially a politician 
and comes mto office with his party and goes out with 
it. He IS expected to possess the same quahties that are 
supposed to be requisite in a member of the Cabinet 
The Parhamentary Secretary has to play the role of an 
assistant to a Minister and to help him m his admims- 
trative, legislative and pohtical duties It must be em- 
phasized that he is not a member of the pubhc service 
of the provmce and can m no sense be described as a 
bureaucratic official He must not be confounded with 
the Secretary to Government, who belongs to the per- 
manent bureaucracy. 

Advantages of the Office. The creation of the post 
of Parliamentary Secretary is 'advantageous in two ways. 
Firstly, it reheves the heavy strain on Cabinet Ministers 
by givmg them a second-in-command on whom they 
can safely rely, both on account of his efficiency and 
party loyalty. Secondly, it serves as an excellent tram- 
mg-ground for developmg ministerial ability and talent, 
and provides a good reserve from which future Mmisters 
can be drawn The history of the British Cabmet 
bears ample testimony to these advantages. 

Their Appointment in India With the advent of 
popular democracy m Indian provmces the emergence 
of the Parhamentary Secretary in the provmcial polity 
was quite natural The Montford Reforms had (per- 
mitted the appomtment of Council Secretaries, but no 
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Governor thought it necessary to avail himself of the 
permission. The Act of 1935 contams no specific section 
on this subject, and therefore if there is no positive 
provision for the appomtment of such officers, there is 
no bar to their appointment if the provincial legislature 
so desires. 

Their Salary and Number Parliamentary Secre- 
taries have in fact been appointed m almost all the pro- 
vmces and provision has been made for the pajnnent 
of salaries and allowances to them. They are not con- 
sidered to be Government servants holding places of 
profit under the Crown, and are not disqualified from 
contmumg as members of the legislature m accordance 
with section 69 of the Act The sfiary fixed for a Parha- 
mentary Secretary m the Congress provmces was Rs. 250 
per month Their number has varied from province 
to provmce, but the tradition has not yet been estabhshed 
of every Munster bemg given a parliamentary assistant 
of this kmd The number of the Secretaries has gene- 
rally been smaller than that of the Mmisters m a provmce. 

3. Collective Responsibility of the Cabinet 

The Cabinet is One Indivisible Whole. One of the 
fundamental concepts of the Cabmet form of govepnnent 
is the collective responsibihty of Mmisters Their num- 
ber will certainly be more tihan one — ^m a country hke 
England it is over twenty. But they all work as a 
united team, as one corporate and mdivisible unit. All 
of them come mto office and go out of office together. 
All hold themselves responsible for the mistakes or short- 
commgs of any one of the group, and each one of the 
group IS prepared to sacrifice himself m the mterests 
of all. To the head of the state and also to the public, 
they present a homogeneous entity, inspired by a common 
ideology and adhermg to a common programme 

Its Members Belong to the Same Party The for- 
mation of such a coherent council implies that its members 
are connected with each other by similarity of outlook. 
They must possess the same sympathies Them loyalty 
to principles and persons must be common to a great 
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extent They must feel attracted to each other by kin- 
dred ways of thought and feelmgs In fact, the Cabinet 
consists of persons who are members of the predomi- 
nant political party in the legislature, owing allegiance 
to the same leader and pledged to carry out the same 
programme All these conditions will have to be 
automatically reproduced m India with the introduction 
of responsible government 

The Governor Instructed to Encourage Joint Res- 
ponsibility It was one of the greatest defects of the 
Montford Reforms that they did not mtroduce the 
practice of collective responsibility. Governors of some 
of the provinces even discouraged its adoption Pohti- 
cal opimon m India has always msisted that the practice 
should form an integral part of any constitutional reform 
introduced m India The Joint Parhamentary Commit- 
tee was not very favourable to the proposal, but a clause 
was ultimately inserted in the Instrument of Instructions 
to the Governor directmg him to foster the growth of 
jomt responsibihty among his Ministers. 

Its Successful Working in the Provinces The prm- 
ciple has been in operation m all the provinces where 
the constitution has not been suspended and has worked, 
on the whole, with success The Mimsters have 
stood before their parties, the public and the Gov- 
ernors as mdivisible units, and full responsibility 
has been taken by the whole body for all the 
actions of its individual members In 1939, when the 
action of the Education Mimster in the United Provinces 
m makmg a particular appointment as Principal of the 
Roorkee College was severely criticized by members 
of his own, that is the Congress, party the whole Cabinet 
supported him and were prepared to resign as a body 
Thereupon the party made it clear that they had not 
lost confidence m the Ministry and the affair was 
amicably closed. 

Meaning op the Portfolio System The Cabinet 
conducts its busmess by what is known as the portfoho 
system The work of admimstration can be naturally 
divided into two categories First, there are matters 



Provincial Executive : Council of Ministers 277 

of ^routine and minor details which may require the 
attention of the head of the department but which are too 
insignificant to be brought before the whole Council of 
Mmisters They are disposed of by a Mimster m his 
individual discretion and judgement, though the res- 
ponsibility even for them is shared by all his colleagues. 
Then, secondly, there are important questions of prmciple 
and pohcy affecting a particular department The 
Mmister may formulate his own scheme of reform and 
propose certam innovations. But he cannot take any 
action without consultmg his colleagues All important 
issues have to be submitted to and thrashed out by the 
whole Cabmet There is a free exchange of ideas among 
its members Criticisms are made and modifications 
suggested, and ultimately the scheme emerges m a form 
which IS acceptable to all Then it becomes the combmed 
obhgation of the whole umt, which is bound to stand 
or fall by it 

Differences between Colleagues What matters are 
to be considered as minor and what as major is left to 
the common sense of a Minister There can be no hard 
and fast rule to bind him m this respect Sometimes 
differences of opmion may arise about his mterpretations, 
but they can be easily removed. Even on questions of 
prmciple, as the Cabmet is constituted by persons who 
are pohtically ahke, a serious cleavage of opimon between 
them is not veiy probable There may be differences m 
the degree of emphasis, but they can be easily reconciled. 
However, on an exceptional offcasion it may happen that 
a Mmister cannot agree with the viewpoint of his col- 
leagues or his colleagues find it impossible to tolerate 
his notions and behaviour He then has to resign his 
office and leave a Government with which he cannot 
work m harmony If need be, he can be asked to leave 
the Mmistry 

4 Imporfance of the Office of Prime Minister 

The Need for a President Whenever a body con- 
sistmg of (more than one person is reqmred to function, 
the need for someone to be its leader or president is 
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self-evident There must be someone to take the initia- 
tive m arranging business, to give rulmgs on occasions 
of disputes, to co-ordmate Government activities, and to 
supply that unifying influence which preserves the 
admimstrative system from contradictions and chaos. 
The absence of such a leader would be a great handicap 
to the smooth workmg of the machmery of the state. 

Self-Abnegation op the Monarch. With the growth 
of the idea of parliamentary government m England, 
the Kang^s imtiative and authority were naturally doomed. 
The monarch had to accept a self-denymg ordmance and 
withdraw from active pohtics and administration in order 
to make room for the representatives of Parhament. This 
did not mean the weakening or the degeneration of the 
executive, but a fundamental change m its structure The 
King’s Mmisters became m reahty Parhament’s Mmisters, 
appointed, controlled and dismissed by that body. The 
I^g’s place as their de jacto master had to be appro- 
priately filled by someone who was pre-eminent m par- 
liamentary life and leadership 

Inevitable Rise op the Prime Minister The deve- 
lopment of responsible institutions therefore has invaria- 
bly been accompanied by the rise to prominence of a new 
digmtary called the Prime Mimster, or more briefly the 
Premier. In England, the mevitability of his emergence 
was not realized at the begmnmg Members of Parha- 
ment keenly resented what was wrongly believed to be 
an unauthorized usurpation of power by a single indivi- 
dual But the logic of circumstances was overwhelming. 
No Government can operate and thrive without an active 
chief. The Prune Mimster came to symbolize and per- 
sonify the transaction from monarchy to democracy, 
even when the institution of kingship was retamed in 
its nommal majesty. 

Prime Ministers in the Indian Provinces The m- 
auguration of self-government m the Indian provmces 
and the formation of responsible Mimstries m them 
must necessarily lead to the same development. Clause 
Vn of the Instrument of Instructions to the Governor 
recognizes the existence of the leader of the largest 
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political party in the legislature. It is advised that he 
should be invited to form the Cabmet, Emphasis is 
also laid on the need of fostermg a sense of jomt res-^ 
ponsibihty among the Mmisters and on their being able ^ 
collectively to command the confidence of the legisla- 
ture Governors of provmces have m fact followed the 
method of sendmg for the leaders of the largest poh- 
tical party m the newly elected legislatiures and request- 
mg them to form a Mimstry Such persons are bemg 
designated as the Prime Ministers of the provmces. 

No Analogy between Conditions in England and 
India However, there is a very vital difference 
between the conditions m England and m India The 
British Sovereign has no place m the British Cabinet, 
He is precluded from attendmg its meetmgs or from 
attemptmg to influence or interfere with its workmg" 
m any manner His will cannot be imposed on any 
aspect of the admimstration. The Prune Mimster of 
the country presides over the Cabmet, keeps himself 
acquamted with important transactions m every 
department, helps Mmisters to arrive at decisions, and 
generally orgamzes and conducts the whole of the 
executive business He serves as the connecting link 
between his colleagues and the Crown All powers 
that are techmcally enjoyed by the latter are actually 
exercised by the Prime Mmister, who stands as the 
embodiment of the mam current of popular opimon^ 
for 'the time being 

The Meaning of Constitutional Monarchy In 
strict legal theory, the Khng of England appears to be 
the mighty centre of all govemmeiital authority. 
However, these appearances are entirely deceptive. 
In reahty, the King cannot act m any matter or m any 
manner except m accordance with advice tendered to 
him by Mimsters who are elected to Parhament and to 
power by the votes of the people It is a famous maxim 
of the English constitution that the King can do no 
wrong, because he cannot do anythmg of his own accord 
ut all. This obhteration of the Kang’s personality from 
the domam of active government is the essential feature 
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of what is laiown as constitutional monarchy, llie 
strength and popularity of that institution in British 
polity is due, among other things, to the fact that it 
has been democratized and modernized. 

' Indian Governors are Active Rulers. As has been 
Oxplamed in the last section, Governors of Indian 
provmces are not intended to be mere constitutional or 
nominal heads They have been entrusted with large 
powers, to be exercised m their discretion or in their 
mdividual judgement, and of which they cannot divest 
themselves And even m matters that are left to be 
disposed of by the Council of Ministers, the Governor 
may be able to exercise a considerable influence He 
IS not only not excluded from the Council but presides 
'Over its meetmgs and conducts its business The Act 
lias specifically provided that Mmisters shall keep him 
informed of practically all important matters in their 
respective departments The subordinates of Mimsters, 
namely the secretaries, who are heads of the secretariat 
staff, are required to bring to the notice not only of the 
Mmisters but also of the Governor aU those cases which 
in them opmion may affect subjects left to the discre- 
tion or to the mdividual judgement of the Governors 
The bureaucratic subordmates of popular Mimsters have 
thus a direct statutory access to the head of the pro- 
vince, and an opportumty to influence his decisions. 
It IS a mischievous constitutional anomaly which may 
breed very unhappy results 

Informal Meetings of the Cabinet. Consequent on 
the presence of Governors at Cabinet meetmgs, an 
interestmg practice seems to have developed in all the 
provmces in regard to mmisterial workmg. The Gov- 
ernor IS not an active Indian pohtician and public leader 
and, m the nature of thmgs, his approach to public 
opmion m the provmce cannot be other than official, 
alien, and distant On the other hand, the Prime 
Mimster and his colleagues are representatives of the 
^arty in power and pohtical comrades in constant 
association. They are pledged to carry out a defimte 
programme of social and pohtical reform Quite natural- 
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ly they would hold their own regular meetings for the 
discussion of every important question which arose in 
the conduct of government. 

Decisions taken by Them. Such meetmgs will he 
inf ormal in the sense that the Governor is not present 
at them But they will also he free for that very reason 
because of the absence of, an outsider at the time of 
discussion. It IS m these meetmgs that the decisions 
of Mmisters may be finally taken after a full and frank 
exchange of views, sentiments and differences Sub- 
sequently, in the formal meetmg over which the Gover- 
nor presides, they can be presented as the decisions of 
a united Mimstry, and m a very large majority of cases 
Will be affirmed without difficulty, probably after the 
Governor has expressed his own opimons 

A Healthy Convention It is believed that informal 
Cabinet meetmgs of this type are being held in practice 
m every provmce and are sometimes even officially 
recogmzed They may soon come to acquire by con- 
vention a status and legal effect which is not given to 
them by law. This would be, of course, a very healthy 
constitutional growth 

The Necessity of Giving the Prime Minister a 
Free Hand Of the two partners m the Provincial 
Government, the Governor is’ supeiior m law, and the 
Prime Mmister is superior m popular support and 
prestige If autonomy and democracy m the provmces 
are to be real, the people’s representative must be 
allowed by the Governor to have an entirely free hand 
m the work of governance It was declared, m response 
to the demands of Congress leaders, just before the 
mauguration of provmcial autonomy in April 1937, that 
no such assurance of freedom can legally and constitu- 
tionally be given by the Governor Then the only 
alternative left for him is voluntarily to accept the 
healthy convention of refraimng from exercising his 
ordinary or extraoidmary powers m face of the opposi- 
tion of his Mimsters * 

Limits to the Voluntary Action of the Governors 
It would be undue optimism to imagme that such an 
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exceptional spirit of self-surrender will be invariably 
displayed by the Governors It is very difficult to part 
with power, particularly when its exercise is intended to 
preserve and to protect the interests of one’s own 
counti:ymen. And even if some Governors on some 
occasions are prepared to keep their authority dormant 
and unexercised, they may not be permitted to do so by 
the Governor-General and the Secretary of State who are 
their constitutional superiors in several respects. How- 
ever, the trend of affairs smce 1937 has been encourag- 
mg., Durmg the first two or three years of the workmg 
of provincial autonomy the Governors were, on the 
whole, known to have accommodated themselves to the 
wishes of their Mmisters and allowed them considerable 
freedom m carrying out their pohcies This fact was 
publicly acknowledged even by the Congress Mimstries 
which have gone out of office. 

5. The Position of the Services 

Control op the Secretary of State The position 
of the Services in the scheme of provincial auton'omy 
and also in the federal structure is interesting.^ The 
Act has laid 'down that appointments to the Indian Civil 
Service and the Indian .Police Service are to be made 
by the Secretary of State, and he can also make any 
other appomtment whenever he thinks it necessary to 
do so The rules and regulations about the recruitment 
of aU such persons, about their salary, pensions, leave, 
dismissal, etc , are to be made by the same authority 
with the concurrence of the majority of his Advisers 
It IS one of the Special Responsibilities of the Governor 
and the Governor-General to safeguard all the rights 
and privileges of the Services, includmg their postings 
and promotions. The Mimsters under whom these 
officers have to serve have not complete control over 
their subordmates and cannot punish them as they may 
desire for any infrmgement of orders. 

Indifference op Disobedience of the Services. There 
thus arises a perplexmg and unfortunate situation. 
The head of the department may settle a pohcy and 
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issue orders , tlie agency which has to carry them out 
may be lukewarm or even hostile to the proposals made 
by the head. Higher officials m the bureaucracy would 
be naturally conscious of the fact that their superiors, 
the Ministers, cannot affect their interests adversely or 
do them any harm They may therefore be tempted, 
directly or mdirectly, to sabotage a reform of which 
they disapprove, by hindering its proper execution 
Experience of the Last Three Years Such laxity 
or mdisciplme on the part of subordmates is not directly 
pumshable by the Minister He must bring it to the 
notice of the Governor and try to get the guilty person 
properly reprimanded It is obvious that the harnessing 
together of Mimsters who cannot control their servants 
and servants who look upon their position with a feelmg 
of distrust, uncertainty, and lack of enthusiasm, is 
bound to prove embarrassing to both parties Fortu- 
nately, during the last few years of the workmg of 
provmcial autonomy, the relations between the Mimsters 
and the Services are reported, on the whole, to have 
been satisfactory. It does not appear to have been foimd 
necessary m any provmce to mvoke the Governor’s 
Special Responsibility m respect of the Services on 
account of a ma]or difference of opinion between him 
and his Mmisters. 



XXVI 


THE PROVINCIAL LEGISLATURE 

1. Introduction of the Bicameral System 

Introductory. The origin of the legislative powers 
of the provinces goes back to the year 1807, when the 
Govemors-in-Council of v Madras and Bombay were 
given the power of making regulations for their respec- 
tive areas That power was taken away m 1833, and 
for a period of nearly thirty years all legislative autho- 
rity for the whole of India was exclusively possessed by 
the Governor-General-m-Council In 1861, the, law- 
makmg power was restored to the provinces. Steady 
mcreases in the size, m the elected and non-official 
elements, and in the powers of the provmcial Legisla- 
tive Councils were effected by the Acts of 1892, 1909 
and 1919 The position of the provincial legislatures 
after the Montford Reforms has been explained m an 
earher chapter.^ The changes introduced by the Act 
of 1935 and the shape given by them to the provmcial 
legislature have now to be studied in detail. They have 
been elaborated in Chapter 3, sections 60-87, of the Act 
Two Chambers for Certain Provinces. The most 
important of these changes must be noticed at the outset 
For the first time in Indian constitutional history, the 
bicameral prmciple has been introduced m the provm- 
cial sphere It has been provided m section 60 of the 
Act that there wiU be two chambers in Bombay, Madras, 
Bengal, the Umted Provmces, Bihar and Assam, and one 
in each of the remaming provmces The upper chamber 
IS called the Legislative Council and the lower chamber 
is called the Legislative Assembly 
Harmful Effects. The harmful consequences of this 
innovation cannot be overlooked Even m a big umtary 
state, the utihty of the bicameral system is questionable 
Some emment thmkers have gone to the length of say- 
^ See pp. 212-13 
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ing that it is not indispensable even in a federation Its 
introduction in the smaller and simpler government of 
a provmce has no 3 ustification, and is indeed positively 
harmful because to a large eirtent it counterbalances the 
constitutional advance that is implied m the populariza- 
tion of the lower chamber. 

Undemocratic Upper Chamber The structure of 
the Legislative Councils, wherever they have been 
created, follows the usual hnes of an oligarchical con- 
centration The number of their members is small The 
franchise for their election is extremely high and the 
constituencies which elect them are very narrow. They 
mevitably become the focus of all kmds of vested 
mterests in the country. A House which is comprised 
mostly of big landlords, millionaires, merchant prmces 
and impecumous fragments of a dilapidated aristocracy 
becomes an organized stronghold of conservatism and 
reaction 

Such a second chamber not only duplicates the 
legislative process but complicates administration. If its 
powers are real and effective, it nullifies democracy ; if 
its objective is simply to postpone and to delay, it is too 
expensive and pedantic a mechamsm to be mamtained 
m a Provmcial Government Its only function is to 
hmder the movement of others by acting as a brake on 
their speed In the environment of a conquered country, 
an ohgarchical House also automatically tends to be- 
come not only mdifferent but even hostile to the 
country’s pohtical freedom 

2. Tenure of Membership 

The Upper Chamber is Permanent FoUowmg the 
model of the federal upper chamber, namely the Coimcil 
of State, the provmcial Legislative Council is also made 
a permanent body, never liable to a wholesale dissolu- 
tion One-third of its members have to retire every 
three years and an mdividual member has a tenure of 
as many as mne years Ihis is of course an abnormally 
long period for any elective chamber. It is an essential 
feature of a democratic mstitution that the closest 
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affinity should exist between the representative and 
his constituency. 

Undesirable Results. The currents of popular 
opinion are hable to frequent and profound change. 
Elections therefore should be held at short intervals 
in order to avoid a grievous divorce between the 
sentiments of the people and those of their chosen 
representatives. A member who, after election or 
nomination, is assured of his parhamentary seat for the 
span of nearly a decade, has no mcentive to keep 
himself up-to-date in his knowledge of the ever-changmg 
view-points of the pubhc or to interpret them loyally. 
As the whole of the Legislative Council cannot be 
simultaneously dissolved at any time, it will always 
contam a substantial element which may be out of time 
with contemporary thought and life and will be liable 
to run counter to the will of the people. 

Assembly has a Tenure of Five Years. The tenure 
of the Legislative Assembly is five years. This may be 
considered to be a fairly reasonable period, neither too 
long for real democratic workmg nor too short for 
contmuity and efficiency An Assembly can be dissolved 
by the Governor earher than the period of five years if 
circumstances demand that an important issue should be 
decided by the electorate The mmisterial executive 
may sometimes come into conflict with the legislature 
and may yet feel that the people are on its side. By 
dissolving the Assembly and holding fresh elections, the 
dispute IS naturally submitted to the arbitrament of the 
people who are the final masters and judges. 

3. Constitution of the Chambers 

Increase in Numbers The numerical strength of 
the legislative chambers m different provinces is pre- 
scribed by the Fifth Schedule of the Act and is given 
m the accompanying tables. It will be seen that the 
numbers of the Assembly show a considerable improve- 
ment over the limits prescribed by the Montford Reforms, 
In the old Bombay Legislative Council, for instance, 
there were only 67 elected members from the Presi- 
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dency piopei, bairmg the Smd bloc Now that number 
IS 175 This increase in numbers is most welcome. It 
reduces the size of the constituencies and enables 
smaller umts of population to have seats assigned to 
them A living contact can be established between the 
voter and his representative if the size of the electorate 
is manageable 

Abolition of Nominated and Official Members. 
Another reform introduced by the new Act is the 
elimination of the nominated and official elements from 
the legislature They were a great handicap to the 
popular side Their sohd votmg on any question was 
merely the result of bureaucratic regimentation Their 
numbers created false appearances because their votes 
were cast under executive command A small remnant 
of this system is still retained in the upper chambers 
both m the provinces and in the Federation, To that 
extent the constitution must be said to be defective. 

The duties of the president of a legislature and the 
importance of that office have already been explained 
in Chapter X ^ In a democratic constitution the office 
is elective and the same principle has been adopted for 
the Indian provinces 

The President and Speaker The president of the 
Legislative Council is called the President and that of 
the Legislative Assembly is called the Speaker There 
are also a Deputy-President and Deputy-Speaker All 
these officers are elected by the chambers from among^ 
their own members, and they must vacate office if they 
cease to be membeis of those bodies They can be- 
removed from office by a resolution of the chamber con- 
cerned passed by a majority of all its members (that 
IS, not only of those present) , At least fourteen days^ 
notice IS reqxured of the intention to move a resolution; 
of this kind 

Their Salaries The salaries and allowances of these 
officers are fixed by an Act of the provmcial legislature. 
In Bombay and other Congress provinces they have 
been fixed at Rs 500 per month for the President and. 

^ See pp 106-7 

19 
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ihe Speaker and Rs 100 for the Deputy-President and 
the Deputy-Speaker 

Panel of ChairtvIEN In the absence of the President 
and the Speaker, the Deputy-Pi esident and the Deputy- 
Speaker preside over the sessions of their respective 
chambers Provision can be made by the rules of 
procedure for a person to preside when the deputies 
are also absent from a meeting It is laid dowm in the 
Rules of the Bombay Legislative Assembly and also 
of the Legislative Council that at the commencement of 
•every session the Speaker or the President, as the case 
may be, shall nommate from among the members a panel 
of not more than four Chairmen Any one of these 
persons may preside over the chamber concerned in the 
absence of the Speaker and Deputy-Speaker or the Presi- 
'dent and Deputy-President when asked to do so by 
'those authorities 

Continuous Sessions Necessary The chamber 
or chambers of the provincial legislature must be sum- 
moned to meet once at least in every year, and between 
“two sessions of a chamber there cannot be an interven- 
ing period of twelve months In actual practice in a 
.democratic constitution, the legislature must be almost 
contmuously in session, because all important questions 
of policy and administration are discussed and decided 
hy it With the enormous mcrease m modern days of 
the sphere of governmental activity, membership of the 
legislature m the responsible or parhamentary type of 
democracy has become a whole-time 30b, requiring 
constant presence at the metropolis and strenuous 
attention to public business After the inauguration of 
provincial autonomy, the legislative chambers in the 
provmces are being called upon to hold long sessions, 
and the imtiative in this respect is taken by the Mimstiy 
in power 

Quorum in the Provincial Legislatures Section 
66 (3) of the Act prescribes that at least one-sixth of 
the total number of members of a Legislative Assembly, 
and at least ten membeis of a Legislative Council must 
bo piesent at their respective meetings. If the number 
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falls below this minimum, the Speaker 
or tne Jrrebiuw__ . ,i j xt. t. 

suspend the meetmf chamber or 

■ piesent -’-^ssary number as 

Right of Ministers to Address Both Chambeho 
Minister can be a member of only one chamber where 
theie IS the bicameral system But he has the right to 
address a meeting of the other chamber and to take 
part in its proceedings but not to vote in that chamber 
of which he is not a member This is a salutary depar- 
tuie from the Enghsh model, and enables the Govern- 
ment policy to be explained and justified by the person 
who IS directlj’' m charge of it The same piivilege is 
extended to the Advocate-General, who has to explain 
to the legislature the legal position and implications of 
the measuies pioposed by the Government 


4 Constituencies and Franchise 

Constituencies The province is divided mto small 
teiritonal areas for the puipose of elections The 
distiict IS geneially taken as the unit because of the 
homogeneity it possesses and the facility for organization 
that it offers Large cities are formed mto groups by 
themselves Non-terntorial constituencies are formed 
for commeice and industry, landholders and other 
special mterests The three types of electorates that 
exist everywheie in India have aheady been explamed 
at length ^ 

Electoral Roll and Age Limit An electoral roll is 
piepared for every territorial constituency, and no 
pel son who is not mcluded m the roll is entitled to vote 
in that constituency No person can become a voter 
unless he is twenty-one yeais of age No person can 
become a member of the piovmcial Legislative Assem- 
bly before he attains the age of twenty-five, or of the 
Legislative Council before the age of thirty No person 
can become a member of both the houses of the provin- 
cial legislatme. Residence m the constituency for a 
^ See Chapter IX. > 

‘ ij - t j. 
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certain number of days, usually 180 or 120 - — 

saiy condition of the of the principal 

The follow?Mai:ions m the different provinces. It is- 
course an exhaustive list but contains the mam 

items. 

1. Madras 

(i) The Legislative Assembly . (a) those who pay 

the motor vehicle tax or a profession tax or a property 
tax or house-tax to any municipality or local board, or 
who are assessed to income-tax ; (b) those who are 
registered landholders, inamdars, ryotwan pattadars, or 
occupancy tenants , (c) those who are literate. Women 
possessing these qualifications are allowed to vote. A 
woman is also allowed to vote if her husband is assess- 
ed to pay income-tax or pays an annual house rent in 
the city of Madras of not less than Rs 60 or pays pro- 
perty or profession tax of not less than Rs 3 per year 
or holds land of an annual rental value of not less than 
Rs 10 

(ii) The Legislative Council . (a) those who pay 

income-tax on an income of not less than Rs 7,500 per 
year , (b) those who hold land of an annual rent value 
of not less than Rs. 300 ; (c) those who hold titles not 
less than Rao Bahadur ; (d) those who have been 
members of any legislature, executive councillors, minis- 
ters, members of a umversity senate, high court judges, 
presidents of municipalities or district boards, or chair- 
men of central co-operative banks, etc Women possess- 
ing these qualifications have the right to vote, A woman 
can also vote if her husband is assessed to income-tax 
on an annual income of not less than Rs 20,000 or holds 
land the annual rent value of which is not less than 
Rs 1,500, etc. 


2. Bombay 

(i) The Legislative Assembly . (a) those who pay 

income-tax ; (b) those who hold land assessed to a land 
revenue of not less than Rs. 8 per year , (c) those 
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who pay an annual house rent of not less than Rs 60 m 
the city of Bombay or Rs 18 in any other place ; (d) 
those who have passed the matriculation or school leaving 
exammation Women possessmg these qualifications 
can vote A woman can also vote if hei husband pays 
mcome-tax or holds land assessed to an annual revenue 
of not less than Rs 32 or if she is hterate 

(ii) The Legislative Council (a) those who pay 
mcome-tax on an annual income of not less than Rs 

15.000 , (b) those who hold land assessed to a land 
revenue of not less than Rs 350 per 3 ^ear , (c) those 
who are sardars , (d) those who hold titles not less than 
that of Rao Bahadur , (e) those who have been members 
of any legislature, executive councillors, mmisters, mem- 
bers of a university senate, judges of high courts, presi- 
dents of mumcipahties or district local boards, chairmen 
of central co-operative banks, etc Women possessmg 
these quahfications have the right to vote A woman 
IS also allowed to vote if her husband is assessed to m- 
come-tax on an annual mcome of not less than Rs 30,000 
or if he holds land assessed to an annual land revenue 
of not less than Rs 2,000 or if he is a sardar, etc 

3 Bengal 

(i) The Legislative Assembly (a) those who pay the 
motor vehicle tax, or mcome-tax, or a tax or hcence fee 
to the Calcutta Corporation, or mumcipal tax of not 
less than As 8 or road and pubhc works cess of not less 
than As 8 or the chaukidari tax or umon rate of not 
less than As 6, every year , (b) those who have passed 
the matriculation or an equivalent exammation Women 
possessmg these qualifications are given the right to 
vote A woman is also entitled to vote if her husband 
oivns or occupies, m the city of Calcutta, a house valued 
for assessment purposes at not less than Rs 150 per 
annum or, m any other city, if he pays mmncipal fees 
oi taxes of not less than Re, 1-8 per j'^ear, etc 

(ii) The Legislative Council . (a) those who pay m- 

annual mcome of not less than Rs 

5.000 , (b) those who hold titles not less than Rao Baha- 
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dur , (c) those who have been members of any legisla- 
ture, executive councillors, mmisters, members of the 
senate of a imiversity, high court judges, presidents 
of municipalities or distiict boards, chairmen of central 
co-opeiative banks, etc , (d) those non-Mohammedans 
who in Buidwan and Presidency Divisions pay an 
annual land levenue or rent or both of not less than 
Rs 2,000, and m the divisions of Dacca, Rajshahi and 
Chittagong not less than Rs 1,500 , (e) those Moham- 
medans who pay not less than Rs 250 per year as land 
revenue or rent or both Women possessing these quali- 
fications have the right to vote A woman can also vote 
if, m the case of non-Mohammedans, her husband pays 
mcome-tax on an annual income of not less than 
Rs 12,000, or pays as a proprietor land reA’'enue of not 
less than Rs 7,500 per year in Burdwan and Presidency 
Divisions and not less than Rs 5,000 m Dacca, Rajshahi 
and Chittagong Divisions In the case of Mohammedans 
the husband must pay income-tax on income of not less 
than Rs 6,000 or land revenue of not less than Rs 600 
pel year 

4 The United Provinces 

(i) Tlie Legislative Assembly (a) those who are 
assessed to mcome-tax or who pay municipal tax on an 
income of not less than Rs 150 per year , (b) those who 
ai e owners or tenants of a house the rental value of which 
IS not less than Rs 24 per annum , (c) those who own 
land which is assessed for land revenue of not less than 
Rs 5 per yeai' or those who as tenants paj^ rent of not 
less than Rs 10 per annum , (d) those who have passed 
the upper primary examination, etc Women havmg 
these qualifications are allowed to vote A woman also 
gets the right to vote if her husband is the owner or 
tenant of a house the lental value of which is not less 
than Rs 36 per year oi who owns land assessed at not 
less than Rs 25 or pays as a tenant not less than Rs 50 
per year as rent or pays mcome-tax, etc 

(u) The Legislative Council (a) those who pay 
income-tax on an annual mcome of not less than Rs 4,000, 
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hold a title not lowei than Rao Bahadur or have been 
members of any legislature, executive councillors, minis- 
ters, members of the senate of a umveisity, high court 
judges, presidents of municipalities or local boards, chair- 
men of central co-operative banks, etc , (b) those who 
pay land revenue of not less than Rs 1,000 per year or 
those who pay as tenants not less than Rs 1,500 per 
year Women possessing these qualifications aie given 
the light to vote. They also get the right if the husband 
pays income-tax on not less than Rs 10,000 per year or- 
on land revenue of not less than Rs 5,000 per year, etc. 

5 The Punjab 

The Legislative Assembly (a) those who pay mcome- 
tax or a direct municipal tax of not less than Rs 50 per 
year , (b^ those who pay land revenue of not less than 
Rs 5 pel year or who are tenants of not less than six: 
acies of nrigated or twelve acres of umriigated land ; 
(c) those who own or occupy immovable property of a 
rental value of not less than Rs 60 per year , (d) those 
who have attained the primary educational standards 
Women having these qualification aie allowed to vote. 
A woman can also vote if her husband pays mcome-tax 
or a duect mumcipal tax of not less than Rs 50 per 
year or land revenue of not less than Rs 25 per year, etc.. 

6 Bihar 

(i) The Legislative Assembly . (a) those who pay 

income-tax, or not less than Re 1-8 as municipal tax, 
or not less than As 9 as chaukidari tax , (b) those who 
pay house lent of not less than Rs 24 per year in 
Jamshedpur or not less than Rs 6 per year m other 
places , (c) those who have matriculated Women 

possessing these qualifications have the right to vote. 
A woman can also vote if her husband pays income-tax,, 
or not less than Rs 3 as municipal tax, or not less than 
Rs 2-8 as chaukidari tax, or pays house rent of not 
less than Rs 144 in Jamshedpur and not less than Rs 24 
m other places per year, etc 
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(n) The Legislative Council (a) those who pay- 
income-tax on not less than Rs 7,500 , (b) those who 
pay, in a Mohammedan constituency, land revenue of 
not less than Rs 375 per annum or, in any other consti- 
•tuency, not less than Rs 600 per year , (c) those who 
hold titles not lower than Rao Bahadur , (d) those who 
have been members of any legislatuie, executive couii- 
ciUois, ministers, members of the senate of a university, 
high court judges, presidents of municipalities or dis- 
trict boards, chairmen of central co-operative banks, etc 
Women having these qualifications can vote A woman 
is also given the right to vote if her husband pays in- 
rcome-tax on not less than Rs 20,000 or holds land pay- 
ing a revenue of not less than Rs 1,200 in the case of 
Mohammedans and not less than Rs 2,400 m the case 
vnf others, etc ® 

7 The Central Provinces a^jd Berar 

The Legislative Assembly (a) those who pay in- 
'come-tax or a municipal tax assessed on a haisiyat of 
not less than Rs 75 , (b) those who pay land revenue of 
not less than Rs 2 per year , (c) those who o\vn or occupy 
a house of an annual rental value of not less than Rs 6 , 
(d) those who have passed an examination giving admis- 
sion to the Nagpui University Women possessing 
these qualifications have the right to vote A woman is 
also qualified to vote if her husband pays not less than 
Rs 35 per year as land revenue or occupies a house of 
an annual rental value of not less than Rs 36, etc 

8 Assam 

(i) Tlie Legislative Assembly (a) those who pay 
income-tax or not less than Rs 2 (or in some areas 
Re 1-8 or Re 1, or As 8) as municipal tax or chauki- 
dari tax per year, (b) those who pay land levenue of 
not less than Rs 7-8 per year or those who pay Rs 7-8 
as rent , (c) those who have passed the middle school 
deavmg examination Women possessing these qualifi- 
'cations have the right to vote A woman can also get 
the right if her husband pays income-tax, or municipal 
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taxes varying from Rs 2 to Re 1 per year or if he pays 
land revenue of not less than Rs 15 per year, etc 

(ii) The Legislative Council : (a) those who pay 

income-tax on not less than Rs 3,000 per year or land 
revenue of not less than Rs 500 per year , (b) those 
who hold titles not lower than Rao Bahadur , (c) those 
who have been members of any legislature, executive 
councillors, mmisters, members of the senate of a um- 
versity, high court judges, presidents of mumcipahties 
or local boards, chairmen of central co-operative banks, 
etc Women who possess these qualifications are given 
the right to vote A woman is also allowed to vote if her 
husband pays income-tax on not less than Rs 6,000 or 
pays land revenue of not less than Rs 1,000 per year, etc 

9 The North-West Frontier Province 

The Legislative Assembly (a) those who pay in- 
come-tax, or not less than Rs 50 as mumcipal tax, or 
not less than Rs 2 as district board tax , (b) those 
who occupy a house of the rental value of not less than 
Rs 48 per year , (c) those who are owners or tenants . 
of not less than six acres of irrigated and not less than 
twelve acres of unirrigated land or who pay land revenue 
of not less than Rs 5 per year , (d) those who have 
passed the matriculation or, in rural areas, the fourth 
class primary examination Women who possess these 
qualifications have the right to vote A woman is also 
entitled to vote if her husband has an income of at least 
Rs, 40 a month or if he pays mcome-tax or if he pays 
house 1 ent of not less than Rs 48 per annum or pays land 
levenue of not less than Rs 10 per annum, etc 

10 Orissa 

The Legislative Assembly (a) those who pay income- 
tax, or not less than Re 1-8 as municipal tax , (b) those 
who have passed the matriculation examination , (c) 
those who pay chaukidari tax of not less than As 9 or 
land revenue of not less than Rs 2 per yearj there being 
vaiiations in the amounts according to districts 
Additional qualifications are also prescribed for women 
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11 Sind 

The Legislative Assembly (a) those who pay in- 
come-tax , (b) those who own or occupy as permanent 
tenants land assessable foi land revenue at not less than 
Rs 8 per year , (c) those who cultivate as haris land 
assessed at not less than Rs 16 land revenue pei year , 
(d) those who pay an annual house rent of not less than 
Rs 30 in Kaiachi and Rs. 18 elsewhere , (e) those who 
have passed the matriculation examination Women 
possessing these qualifications are allowed to vote A 
woman also gets that right if her husband is assessed to 
mcome-tax or pays Rs. 32 as land revenue per year 
or pays an annual house rent of not less than Rs 60 
in Karachi or not less than Rs 36 elsewhere 

Disqualifications The following peisons are dis- 
qualified from being voters • (a) those who hold any 

office of profit under the Crown in India, except Minis- 
ters and such other officers as may be mentioned by an 
Act of the piovmcial legislature, (b) those who are of 
unsound mind, (c) those who aie undischarged msol- 
vents, (d) those who are guilty of election offences, (e) 
those who aie convicted and sentenced to imprisonment 
for not less than two yeais ; in this case the period of 
disqualification is to be five years or such less number of 
years as the Governor m his discretion may allow in a 
particular case 

A pel son can stand for election to more than one 
legislative chamber but he must sit as a member of only 
one of them He must make his choice soon after elec- 
tion results are published 

Percentage of Enfranchised People The franchise 
for the Legislative Assembly in eveiy province is fairly 
low It IS much more restrictive than pure adult suffrage, 
but the payment of only Re 1-8 as house rent per month 
or Rs 8 as land revenue per year can m no way be 
described as a very high demand Even when the re- 
quirements are so insignificant, the total enfranchised 
population throughout British India has been calculated 
to be in the neighbourhood of thirty-five million, or only 
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about 14 per cent of the British Indian population 
Nothing provides more eloquent evidence of the excep- 
tionally poor standard of hfe and annual income of the 
average Indian 

5, Functions and Powers 

Three Types The functions and powers of a pro- 
vincial legislature are similar to those of the legislatuie 
of any demociatic country They can be divided as 
usual into the three groups of legislative, admmistrative 
and financial, 1 and treated separately under those heads 
Power of Law-making The legislature is the law- 
making authority in the province, and all laws required 
to be passed m respect of subjects assigned to the pro- 
vinces and enumerated m the Provincial Legislative 
List have to be enacted by its chamber or chambers 
They can also enact laws on subjects enumerated in the 
Concurrent Legislative List Certam limitations have 
been placed on this power, and they have been men- 
tioned m Chapter XXIII, §1 ^ 

Franiing Rules of Proceeure The legislature has 
also been empoweied by section 84 of the Act to fiame 
rules for regulating the procedure and conduct of its 
business, and m the exercise of that power legislative 
chambers m all provinces have framed elaborate rules 
foi the purpose mentioned They follow more or less 
the same pattern, and the lules of one chamber bear 
a veiy considerable resemblance to those made by an- 
other The Bombay Legislative Assembly Rules are 149 
in number and the Bombay Legislative Council Rules 
are 136 

Most of the Bills are Government Bills, Legisla- 
tion IS one of the most vital and effective mstruments 
in the conduct of government, and it is only natural 
that those who aie lesponsible for carrying on the gov- 
ernment at any tune should have the predominant share 
in law-making Most of the Bills that are put before 
the legislatuie aie therefore initiated by the Mmistiy. 
They are the leadeis of the party which has a majority 
^See pp 86-89 2 See pp 221-2 
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of seats in the house and which has been placed in power 
by the votes of the electorate They have a mandate 
to implement their programmes of reconstruction and 
reform, and must exercise a prior claim on the time 
and attention of the legislature 

Days for Private Members’ Business Any member 
of the legislative chamber of a province can give notice 
of a Bill which he wants to move, and subject to the 
provisions of the Act of 1935, can seek permission to 
introduce it But as m other countries, private Bills 
given, notice of oi introduced by non-official members 
have only a small chance of being taken up for consi- 
deration by the chamber oi chambers, and are often 
crowded out, or lapse, for want of time. According to 
the rules of the Bombay Legislative Assembly, Govern- 
ment may allot specific days for private members’ busi- 
ness, the number of days so allotted being not less than 
two days for every fourteen days on which Government 
business is transacted 

Nature of the Procedure The procedure m the 
provincial legislature in respect of the passage of Bills 
IS to a great extent similar to what has been described in 
Chapter X, §4 ^ Provision has been made for the trans- 
lation of a Bill, after it is published in the Gazette, into 
the recognized languages of a province, and also for its 
reference, after the first reading, to a Jomt Committee 
of both the chambers where there are two chambers, 
if it is considered expedient to do so 

Assent of Both Chambers Necessary for Bills 
if a province has two chambers, a Bill, other than a 
Money Bill, can originate in either of them Money 
Bills must originate only in the lower house, that is 
the Legislative Assembly Every Bill has to pass 
through three readings in each chamber, and must be 
passed in identical form and language by both chambers 
before it can become an Act Separate provisions have 
been made for cases of disagreement between the houses 
Since the advent of provmcial autonomy, many Acts 

^ See pp 111-13 
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of first-rate importance have been placed upon the statute 
book by the legislatuie of every provmce. 

Control over Administration The legislature’s 
control over the provincial administration is exercised 
in the four ways described in Chapter IX, §2 ^ It may 
pass resolutions and thereby give definite expression to 
its views on a matter of public importance Any of its 
members can put questions and supplementary questions 
on admimstrative affairs, and Ministers are bound to 
supply all the information required m this way This 
IS a healthy check on the executive machine and a con- 
venient method of exposing any defects or high-handed- 
ness that may be noticed m its operation A member 
can also move a motion of adjournment to discuss a 
matter of recent occurrence and of public importance 
This gives the Government an opportunity to explam 
their position and allows the legislature to express its 
approval or disapproval of Government’s pohcy Lastly, 
a direct attack can be launched agamst the actions and 
conduct of a Minister or Mimsters by movmg a motion 
of no-confidence in him individually or in the whole 
Mmistry Such motions have been tabled against the 
Mimsters m Bengal and Sind, but without success, 
though the Smd Mimstry had ultimately to resign The 
procedure in respect of each one of these matters has 
been prescribed by rules made by the legislative cham- 
ber or chambeis 

Financial Powers A popular legislature must 
exercise complete control over the finances of the country 
in a free democracy The powers of the provmcial legis- 
lature in this particular domain have mci eased after the 
introduction of provincial autonomy The souices of 
income which are within the competence of that body 
to vote have been described in Chapter XXIII, §3 ^ The 
budget of the piovince for every financial year has to 
be placed before the chamber or chambers of the legis- 
lature. It shows separately the expenditure that is 
charged upon the revenues of the provmce and is not 
votable by the Assembly, and expenditure that is votable 

^See pp 87-88 2 See pp 228-34 
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by it However, most of the items in the non-votable 
hst can be thrown open for discussion by the Governor 
The votable expenditure is to be submitted to the Legis- 
lative Assembly (and not to the upper chamber, that is 
the Legislative Council if it exists in a piovince) m the 
form of demands for grants The Assembly has power 
to assent to, to refuse, or to reduce any such demand, but 
not to mcrease it Any reduction made by it in an 
amoimt demanded can be restored by the Governor if 
he thmks that the cut would affect the discharge by him 
of any of Ins Special Responsibilities 
Votable and Non-votable Expenditure in Bombay 
In the final issue of the Civil Budget Estimates of the 
Bombay province for the year 1939-40, the authenticated 
schedule of expenditure showed that out of a total expen- 
diture of Rs 14 06 crores, Rs 3 72 crores wer.e charged 
upon the revenues of the provmce and Rs 10 34 crores 
were voted by the Legislative Assembly 
The following statement will give an idea of the bud- 
getary position m Bombay in pie-war days , it does not 
of course contain all the detailed figures m the budget 

Revenue trom, and Expenditure on, some Iaiportant Heads 
IN the Province of Bombay 1939-40 


Revenue 

j 

1 

1 

Expenditure 



Rs 


Rs 

Taxes on Income 

32,20,000 

1 Land Revenue 

66,63,000 

Land Revenue 

3,38,63,000 

1 Provincial Excise 

39,37,000 

Provincial Excise 

1,77,10.000 

; Forest 

27,32,000 

Stamps non-Judicial 

75,56.000 

Other Direct Demands 


Stamps Judicial 

68,20,000 

[ on Revenue 

39,00,000 

Forest 

41,54,000 

Police 

1,71,43,000 

Registration 

14,45,000 

1 Education 

2.09,92,000 

Motor Vehicles 

43,30,000 

Medical 

47,79.000 

Other Taxes and 

Public Health 

31,48,000 

Duties 

2.06,42,000 

Agriculture 

13,06,000 

Civil Administration 

1,11,98,000 

1 

Co operation 

Industries 

Miscellaneous Depart- 
ments 

17.63.000 

13.14.000 

10.74.000 
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6 Privileges, Salary and Leave of Members 

Freedom of Speech Subject to the pi o visions of the 
Act of 1935 and to the rules and standing orders regu- 
lating the procedure of the legislature, there is freedom 
of speech m every provincial legislature No member 
is liable to any proceedings m any court in respect of 
anything said by hmi or of any vote given by him in the 
legislative chamber or any of its committees No action 
can be taken against him m respect of the pubhcation 
by 01 under the authority of the chamber of any report, 
paper, votes or proceedings Other privileges of membeis 
may be defined by an Act of the provmcial legislature 
That body cannot however have the status of a court 
01 any punitive or disciphnary powers other than the 
power to lemove or exclude persons who infringe the 
rules 01 standmg ordeis oi behave m a disorderly 
mannei 

Travelling and Halting Allowances Members of 
the Legislative Assembly and Council will be entitled 
to receive such salaiies and allowances as may from 
time to tune be determmed by an Act of the provincial 
legislatuie This is an important privilege Members 
have to travel fiom their place of residence to the city 
— this IS usually the capital of the province — ^where the 
sessions of the legislature are held, and to stay in that 
city duimg the contmuance of the session It is obvious 
that adequate travellmg and halting allowances must 
be paid to them for this purpose 

Onerous Duties op the Members op a Legislature 
But in the light of modern political ideas and develop- 
ments even this is not enough The duties of a legisla- 
tor in a demociatic state are now very extensive and 
exactmg, and all his time and energy have to be devoted 
to them They cannot be performed, as before, merely 
as an inteiestmg hobby or pastime durimg intervals 
which may be snatched from a busy piofessional life 
It is admitted that democracy, to be real, ought to enable 
even a poor man with the necessaiy popularity and 
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ability to become a member of the legislature and to 
fulfil all the obligations of that office 

Salary Necessary in the Interests of Social Justice 
But this would mean that he must give up the vocation 
by which he has been earning his livelihood and also, 
in a majority of cases, his usual place of residence be- 
cause the legislature is located in the metropolis Evi- 
dently, a man without other means of subsistence 
cannot afford to lose his trade or employment , to do so 
will be to bring starvatton and lum to him and to his 
family Under such circumstances, the rich man of 
leisure will be at a great advantage He can enter the 
legislature and conduct the government, but it will not 
be democracy Many modern constitutions have there- 
fore provided for the payment of a salary to a member 
of the legislature, so that the opportumty of participating 
in parhamentary life is not entirely denied to poor but 
competent persons Members of the British Parliament 
get a salary of £600 per year 

Salary Fixed in Bombay After the introduction of 
provmcial autonomy, the Bombay legislature decided to 
accept the principle of paying a salary to its members 
and passed an Act for that purpose m 1937 The amount 
of the salary has been fixed at Rs 75 per month Tra- 
velling and other allowances have been similarly pro- 
vided and detailed rules have been prescribed m that 
connexion Other provinces have also passed measures 
on the same lines 

Permission for Long Absence If a member at any 
tune finds that he is unable to attend the meetings 
of a chamber for a period of sixty consecutive days (no 
account being taken of the period durmg which the 
chamber is prorogued, or is adjourned for more than 
four consecutive days) he must apply for permission 
to remain so absent, and the chamber may grant the per- 
mission If a member remains absent without .such 
permission, the chamber may declare the seat of the 
member vacant and it would have to be filled by a fresh 
election 
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7. Conflict Between the Chambers 

Occasions op DiSACREEMENTi Where theie are two 
legislative chamliers with co-oidmate powers, there is 
a possibility of a serious disagreement between them 
A Bill passed by one chamber may not be acceptable 
to the other It ma 3 ^ piopose certain amendments which 
the originating chamber is hot prepared to endorse. The 
constitution lays down that no Bill can become an Act 
unless it IS passed by both chambers of the legislature 
The question then arises as to whether the Bill in 
dispute should be dropped altogether or whether some 
method should be found to overcome the deadlock To 
allow the ‘ Noes ’ to carry the day on all occasions would 
be hardly fan to the bigger and more popular chamber 
A more constructive remedy is therefore required 

Joint Sitting Section 74 of the Act of 1935 lays ' 
down that if a Bill passed by the Legislative Assembly 
IS not passed by the Legislative Council withm twelve 
months of its receiving the Bill, the Governor may sum- 
mon the chambeis to meet m a Joint Sitting for the 
purpose of delibeiating and votmg on the BiU In such 
a meetmg the vote of the majority of members present 
will finally decide the issue No new amendments can 
be suggested at this stage The Governor“may summon 
a Joint Sitting even before the period of twelve months 
IS over if he feels that the Bill under discussion relates 
to finance or affects any of his Special Responsibilities 

The President of the upper chamber wiU preside over 
a Jomt Sitting Rules as to procedure are to be made 
by the Governor in consultation with the President of 
the Council and the Speaker of the Assembly 


20 
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THE RELATION OF THE EXECUTIVE TO 
THE LEGISLATURE 

1. The Legislature’s Control over the Ministers 

Parliamentary Practice It is one of the most vital 
characteristics of parliamentary government that the 
executive is completely subordmate to the legislature 
In England, for mstance, the House of Commons is all 
in all The British Cabinet, however great may be the 
men who compose it, is entirely the servant of the British 
Paihament, brought into office because of the support of 
its majority, and deposed from power as a result of the 
expression or indication of its displeasure The British 
democracy is reflected m the British Parhamenh- 
Through the instrumentahty of that legislative body, it 
exercises its ultimate and unlimited sovereignty 
The Legislature’s Powers in the Scheme of Pro- 
vincial Autonomy If India’s pohtical progress is to lie 
along democratic and parliamentary lines, the Indian 
legislatures must be placed in the same position of un- 
questioned supremacy, without unduly minimizing the 
importance and prestige of the executive The claim 
has been repeatedly made for the Act of 1935 that it 
has estabhshed fuU provmcial autonomy It would 
therefore follow that all pohtical authority m the pro- 
vinces IS now vested m its legislature How far does 
such a state of things exist in actual practice To what 
extent does the provincial legislature control taxation, 
expenditure, and the executive actions of Ministers ’ 
Appointment of Ministers made in Effect by the 
Legislature The Act has laid down that the appoint- 
ment of Mmisters has to be made by the Governor. 
But it is a necessary condition that they must be mem- 
bers of the provincial legislature The Governor is 
further instructed to endeavour to select them in such a 
manner that they are able collectively to enjoy the 
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confidence of that popularly elected body These are 
significant provisions Their inevitable result, in normal 
cu'cumstances, would be that the Mmisters are appointed, 
in effect, by the legislature, which is really the nation 
in miniature for the time being 

The Verdict of the Electorate must be Respected 
The recognized leaders and prominent members of 
different pohtical parties contest the elections. They 
put forward their pohcies and programmes The voters 
who are to make the final choice are naturally persuaded 
to support that man and that party whose views and 
geneial outlook appeal to them A leader who has the 
ovenvhehnmg backing of the electorate is in an ex- 
tiemely formidable position No Governor can afford 
to Ignore him or to set him aside To do so would be 
to piecipitate a pohtical crisis which would be hkely to 
end m the Governor havmg to yield to the weight of 
popular opmion 

Mustisters’ Salaries are Non-votable The salaries 
of Mmisters, though fixed by the legislature, are not 
annuall 3 ’- voted by it m respect of individual Mimsters 
They are charged on the revenues of the provmce and 
?i e included in the non-votable list It may be 
feared that this restriction strengthens the position of the 
Mmisteis and coiiespondmgly weakens that of the legis- 
lature, because the withholding of salaries has ceased to 
be a weapon m the hands of the latter However, it 
IS not likely to make much difference in actual practice 

Refusal of Supplies and Motions of No-Confidence 
A large portion of the expenditure on mmisterial de- 
partments has been made subject to the sanction of 
the legislature That body may refuse to sanction any 
amount if it disapproves of the conduct of Mmisters 
and desires that they should resign Such a refusal 
of supphes js bound to have an immediate effect In 
fact the legislature is allowed to adopt even a more 
direct method of telling Mmisters that they are not 
■'vanted It can pass a definite motion of no-confidence 
m them and thus command that they should leave their 
office In face of such a straight attack, no Ministry 
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can survive. Not even the Governor can hope to save 
it from dismissal 

It IS therefore clear that the Mmisters’ position of 
subordination to the legislature is accepted in the new 
constitution This does not, however, apply to abnormal 
and extraordinary occasions, as for example, when the 
majority party in the legislature refuses to form the 
Ministry and also does not allow others from the minority 
groups to form one 

2. Control over Finance and Legislation 

Non-votable Items in the Provincial Budget. The 
real difficulties of the legislature do not arise on account ‘ 
of its inadequate control over the Ministers, but on 
account of sermus deductions made from its own powers 
m several ways All the expenditure of the Piovincial 
Government is not left to be determmed and regulated 
by the legislature’s will The budget is divided into parts, 
consisting of votable and non-votable items. The latter 
are dehberately excluded from the authority of the 
elected representatives of the people, though dis- 
cussion on them may be permitted The non-votable 
expenditure amounts to about 30 per cent of the total 
expenditure. Tins means a cortsiderable watering down 
of the very concept of provincial autonomy 

Power of Restoring Cuts Even in regard to items 
that are votable, the dictation of the legislature is not 
final Its members may make cuts in the amounts 
demanded by the Ministers But if the Governor is 
satisfied that any such cut is hkely to affect any of his 
Special Responsibilities, he, can restore it, wholly or 
partly, in his own discretion. The creation of such an 
extraordinary veto is incompatible with a genume trans- 
fer of power to the people of the province. Its exercise 
will naturally prove to be irritating, because it will be 
tantamount to a deliberate defiance of popular opimon 

Power of Enacting Governor’s Acts In matters 
of legislation also a similar exceptional provision has 
been made All laws required for the provmce have 
to be placed before the legislature for consideration 



Relation of the Executive to Legislature 309 

' and enactment This is quite in keepmg with the 
democratic principle Laws which concern all and have 
to be obeyed by all ought, m the fitness of thmgs, to 
be decided by all However, the constitution has 
fuither provided that the Governor, acting alone and 
m his mdividual capacity, may enact any law which he 
thinks it necessary to enact There need not be even 
the pretence of a consultation between him and the 
legislature or an attempt on his part to bring them 
round to his views Such Governor’s Acts, passed as 
they are by the smgle head of the executive in his own 
autocratic judgement, would be ^refutable evidence of 
the limitations on provmcial autonomy imposed by the 
Act of 1935 


3, Control over the Services 

The Political Executive Mmisteis constitute what 
may be desciibed as the pohtical executive of the state 
They are expected to be men of versatile talent and of 
broad vision Their chief duty is to thmk m terms of 
ideals and formulate far-seemg policies It has already 
been explamed that m the structure of provincial 
autonomy, Ministers are made fully responsible to the 
legislature of the province 

The Administration There is another constituent 
of the executive which supplements and completes the 
work of Ministers It is composed of the Civil Service 
and is known as the administration Its duty is to carry 
out the plans and projects of parliamentary leaders and 
give them a concrete shape That is a responsible and 
difficult task and can only be accomphshed by really 
competent men 

Control of the Legislature The position of such 
a pubhc service m a democratic state is pecuhar The 
public Services aie of course entirely under the control 
of the people, who act through their elected representa- 
tives m the legislature The latter body prescribes rules 
and regulations which determine their salaries, promo- 
tion, leave, pensions, etc> Yet a democracy is also a 
government Its servants have a very important mis- 
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Sion to fulfil They are not required to take their orders 
from the man in the street, nor are they liable to be 
chastized and dismissed by him 
Importance of the Public Services. The 'public 
Services are estabhshed for satisfymg some of the 
primary needs of organized human society. They have 
an enormous utility per sc The efficient performance of 
admmistrative functions requires great mteUectual 
aptitude and traimng. Recruitment to the Services is 
therefore made by an open competitive examination, 
conducted by persons of the highest attainments and 
integrity Thereby the poison of nepotism and favourit- 
ism IS eliminated, and persons of the right cahbre are 
selected Security of tenure durmg good behaviour 
is assured to every servant The prospects of his 
advancement are not decided by pohtical considerations 
but only on the strength of abihty ' 

Their Position as Experts and Servants In short, 
the bureaucracy represents a trained body of profes- 
sional experts, whose knowledge and experience are of 
the highest benefit to the state They are treated with 
great deference and respect even by their superiors, 
the Mimsters All the same, it must be clearly under- 
stood that the experts are not the masters They are 
merely venerable advisers and servants of the State. 
Their opmions are sure to be invited and carefully con- 
sidered before the formulation of policies, but it is the 
popular Minister who takes the final decision The 
politician supersedes the administrator The speciahst 
has to adjust himself to the will of the sovereign and 
place all his technical skill at his service 
Double Role of the ICS As long as the Indian 
Government was entirely bureaucratic, officer^ m the 
Indian Civil Service had to perform both political and 
administrative functions They decided policies and 
also earned them out The Mmister and the bureaucrat 
weie combined in the same person The grant of self- 
government to India introduces a fundamental alteration 
in this pnvileged status. In proportion as pohtical 
power IS transferred to the Indian people, the Services 
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must inevitably recede into tbe background The 
Minister and the legislatuie will determine the purposes 
for which the mechanism of the state should be utdized, 
and the bureaucracy will have to carry out their wishes 
with efficiency and loyalty- 
Freedom from Political Influence That the Ser- 
vices must be kept immune from the capricious 
influence of mere paity pohtics, that it would be 
disastrous to allow them to be made the sport of party 
feuds and manoeuvres, is obvious Interference by 
pohticians m pmely admmistrative details demoralizes 
both admin:stration and politics A demociacy which is 
tempted into corruption is definitely on the road to rum 
The traditons of a high standard of purity, <fisciphne, 
efficiency, detachment and self-effacement, whiclh are 
such a noble asset of the British Civil Service, will have 
to be developed in this country also 
Special Privileges Conferred by the Act op 1935 
But th.s does not mean that India’s superior Services 
should be legally kept beyond the authority of the 
Indian nation That kind of independence would be 
thoioughly inconsistent with the reality of India’s 
political freedom The Act of 1935 contams a whole 
Part ^ devoted to an enumeration of the special privileges 
guaranteed to the superior Services Their appomtment 
IS to be made by the Secretary of State even though 
they have to work under Mimsters Their salaries, pro- 
mot on, leave, pensions, etc , are also fixed by the 
Secretary of State and not by the Indian legislatures 
though India has to bear the financial burden Certam 
important posts are reserved to be filled by members 
ot the ICS No disciplinary action can be taken agamst 
these exalted subordinates by their popular superiors, 
the Ministers The control of the legislature over this 
poition of the executive is thus substantially limited 
This IS a grave drawback to provincial autonomy 


J Part X, sections 232-77 
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THE WORKING OF PROVINCIAL 
AUTONOMY 

1. Criticism of Special Responsibilities 

What is the net achievement of the Act of 1935 m the 
sphere of provincial government Is the autonomy 
conferred upon the provmces a substantial gam ’ To 
what extent has it brought about the real pohtical 
advancement of the people ’ How far has it now be- 
come constitutionally possible for Indian leadeis to 
translate into action some of their fcherished ideals ’ 
Pohtical organization is, after all, only a means The 
material happiness of the community and its spiritual 
exaltation are the ultimate end The important ques- 
tions mentioned above will naturally have to be consi- 
dered m the epilogue of any constitutional study 

An Apparent Change for the Better There was 
very severe criticism of the Montford Reforms because 
in pubhc opinion they were extremely inadequate The 
Act of 1935 is supposed to go much further' than the 
older measure, particularly in the provincial sphere. 
The clumsy structure of dyarchy has been abolished 
The whole administrative machinery of the provmce is 
now entrusted to Ministers who are responsible to and 
removable by a popularly elected legislature In ap- 
pearance, at least, aU these changes mdicate a remarka- 
ble degree of pohtical advance as compared with condi- 
tions m the past 

Many Restrictions and Safeguards Unfortunately, 
the impression conveyed by such a broad, simplified 
outhne is not the whole truth and is therefore mis- 
leadmg It ignores those important provisions of the 
Act which are intended to operate as a vigorous nega- 
tive force In fact, the new constitution represents an 
uigemous blend of plus and minus, of addition and 
subtraction, of progress and regress The hand that 
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gave has also taken away. To what extent the two 
forces workmg in > opposite directions actually cancel 
each other and what exactly is the nature and the size 
of the final remainder can only be revealed by 
experience ' 

Experience alone will be the Test The all pervad- 
ing Special Responsibilities of the Governor and the 
Govemoi -General and the numerous reservations and 
safeguaids affectmg some of the most vital aspects of 
the administration lurk constantly behmd m &e con- 
stitutional picture, and may emerge at any moment to 
overwhelm the normal pohtical routme The Joint 
Parliamentary Committee emphasized that the safe- 
guards are not mere paper declarations, dependent for 
their vahdity on the good will or timidity of those to 
whom the real substance of power is transferred It 
has been said that the Act of 1935 does not mtroduce 
m the provmces a system of limited monarchy but a 
system of limited mmistry The Governor is not expect- 
ed to retne into sublimated obscurity like the British 
monarch His personahty may prove an active force 
His will may come to be frequently pitted against the 
will of the electorate How such conflicts vnll end, to 
what extent the people will be able to have their own 
way, are questions which can be answered only by time 

Deadlock in Congress Provinces However, the 
experience of three years’ workmg of the new scheme 
which was inaugurated on 1 April 1937 was quite hope- 
ful In the first election to the provincial legislatures 
held in accordance with the provisions of the Act, the 
Congress Party was able to secure a clear majority of 
seats m six out of eleven provinces Its leaders were 
theiefore invited by the respective Governors to form 
Ministries The Congress, however, demanded, as a con- 
dition precedent to the acceptance of the invitation, a 
definite assurance from the Governors that they would 
not exercise their special powers of mterference so long 
as the Mimsters acted witlim the constitution As no 
such assurance was given, the majority party refused 
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to form the govermnent and there was a deadlock 
Interim Ministries were formed by the mmority parties 
and they temporarily carried on government till a few 
weeks before the legislatures were due to be summoned 
for their very first session In other provmces, popular 
Ministries en 3 oymg the confidence of the legislature 
began to function from the very beginning 

2. The Viceroy’s Statement 

The Viceroy’s Statement In the meantime, in July 
1937, the Viceroy issued a lengthy and comprehensive 
statement to clarify the whole constitutional position 
and to explain how the new machinery was expected to 
work m its daily routine He desired to remove mis- 
apprehensions and misunderstandings that had arisen 
m the public mind The following succinct summary is 
taken from the statement itself It contams an authori- 
tative pronouncement of the views of the Secretary of 
State, the Governor-General and the provmcial Gover- 
nors 

‘ The executive authority of a provmce rims in the 
name of the Governor : but in the mimsterial field the 
Governor, subject to the qualifications already mention- 
ed (in lespect of Special Responsibilities) is bound to 
exercise that executive authority on the advice of 
Ministers There are certain strictly limited and clearly 
defined aieas in which, while here as elsewhere the 
primary responsibility rests with Ministers, the Governor 
remams ultimately responsible to Parhament Over the 
whole of the remainder of the field Ministers are solely 
responsible, and they are answerable only to the pro- 
vmc’al legislature 

‘ In the discharge of the Governor’s Special Responsi- 
bihties, it is open to the Governor, and it is mdeed 
incumbent on him, to act otherwise than on the advice 
of his Mmisters if he considers that the action they 
piopose will prejudice the minorities, or excluded areas, 
or other interests affected The decision in such cases 
Vv 11 lest with the Governor, and he will be responsible 
to Parliament for taking it But the scope of such 
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potential interference is strictly defined and there is no 
foundation for any suggestion that a Governor is free, or 
IS entitled, or would have the power to interfere with the 
day-to-day administration of a province, outside the 
limited range of the responsibihties specially confided to 
him 

‘Befoie taking a decision agamst the advice of his 
Ministers even withm that limited range, a Governor will 
spaie no pains to make clear to his Mmisters the reasons 
winch have weighed with himm thinkmg both that the 
decision is one which it is incumbent on him to take and 
that It IS the right one He will put them m pos- 
session of his mind He will listen to the arguments 
they address to him He will reach his decision wifh 
full undei standing of those arguments and with a mind 
open to conviction In such circumstances, given the 
good wiU which we can, I trust, postulate on both sides, 
and for which I can on behalf of His Majesty’s Govern- 
ment answer so far as Governors are concerned, conflicts 
need not in normal situations be anticipated 

‘The design of Parliament, and the object of those 
of us who aie the servants of the Ciown m India and to 
whom it falls to work the provisions of the Act, must 
be, and is, to ensure the utmost degree piacticable of 
harmonious co-opeiation with the elected representa- 
tives of the people , and to avoid m every way consistent 
with the Special Responsibihties which the Act imposes, 
any such clash of opmion as would be calculated un- 
necessarilj’’ to bleak down the machme of government, 
or to result m a severance of that fruitful partnership 
between the Governor and his Ministers which is Ihe 
has s of the Act, and the ideal, the achievement of 
which the Secretary of State, the Governor-General, and 
the provincial Governors are all equally concerned to 
secure ’ 


3 Popular Ministries in Office 
Formation op Congress Ministries After the issue 
of this statement the Congress Party decided to accept 
office, and the Government in eight provmces soon 
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came into the hands of its leaders. It was found that, 
apart from the mtrmsic difficulties and limitations of the 
Act, the Governors were, on the whole, working m a 
spirit of co-operation and goodwill with Ministers, 
many of whom had in the past actively participated m 
the struggle agamst a bureaucratic government and been 
sent to 3 ail for sedition or civil disobedience A crisis 
did arise in February 1938 in the United Provinces and 
Bihar when the Mmistries felt compelled to resign be- 
cause the Governors concerned and the Governor- 
General could not agree vuth them on the question of the 
release of political prisoneis But even such a grave 
Cl ISIS was ultimately overcome by negotiation and ex- 
planation, and the Ministries returned to duty after it 
was made clear that it was not the Governor’s intention 
to obstruct them. The same was true of the crisis that 
arose m Orissa over the appointment of a subordinate 
bureaucratic official as the Governor of the provmce 
After the withdrawal of the Congress Mmistries in 
November 1939, Mahatma Gandhi declared that the 
Governors on the whole had ‘ played the game ’ . It 
must also be said that the Ministers on their side en- 
deavoured to remam within the bounds of the Act and 
did not give any provocation to the Governors to exercise 
their special powers. The cordiality of their mutual 
relations was publicly testified to both by the Ministers 
and the Governors 

Strength of Ministries in Responsible GoverjNMEnt 
The secret, of the success of responsible or parhamentary 
government hes m the strength and effectiveness of 
Ministers The strength and effectiveness of Ministers 
depend upon the amount of support which they are able 
to command m the legislature, apart from the personal 
calibre of the men who form the Cabinet. A strong, 
well-organized, well-disciphned political party which 
succeeds in capturing a clear majority of seats in an 
elective chamber naturally becomes a mighty force It 
reflects contemporary public opinion and is vitahzed by 
the knowledge that it has a definite mandate from the 
pubhc to carry out its programme 
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When the leaders of such a party, conscious of its 
enoimous strength, are installed m office as Ministers, ' 
It would he veiy difficult and also very imprudent for 
the Goveinoi to try to domineer over them or to treat 
them with contempt A conflict with persons who have 
an overwhelmmg backing both in the legislature and 
in the nation would be really a conflict with the people 
at laige No head of a province can lightly provoke such 
a grave calamity He would be unable to obtain any 
alternative government, and m the end the constitution 
would have to be suspended 

Three Years’ Experience After the establishment 
of popular Mmistiies consequent on the mtroduction 
of piovmcial autonomy, the whole atmosphere of pro- 
vincial government radically changed For the first 
time m the history of British rule in India, the sense 
ot an unbridgeable distance, a profound gulf, between 
the government and the people appeared to vanish 
The Mimsters are known and felt to be of the people, or- 
ganically one with them, leading the country and also 
being led by it That is the role played by Ministers in 
responsible democracies In fact, during the first three 
years after tire introduction of provincial autonomy, 
mmisterial programmes were pursued vigorously, even 
though they often involved serious departures from the 
principles and practices of the old order There was 
dynamic activity m all respects Questions like educa- 
tion, prohibition, tenancy, agricultural indebtedness, 
rural development, industrial wages and disputes, etc, 
were being tackled with promptness and energy Most 
of the political prisoners in British India were set free 
under the orders of the provincial Ministers, and a much 
more hberal concept of civil hberty came to prevail 
Two strikmg instances may be cited to show that m 
Provincial subjects the transfer of power to the people 
ot the province was found to be real. In 1938, the 
Bombay Ministry, with the fuU support of the legisla- 
ture, restored to their origmal owners all lands that 
were confiscated by the previous bureaucratic Govern- 
ment as a penalty for having participated m the Civil 
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Disobedience movements of 1930-32 At about the same 
time, the Madras Mimstry ordered the removal of the 
statue of General Neill from its promment public situa- 
tion m Madras 

Result of Provincial Autonomy This quickened 
tempo m legislative and executive action must he 
attributed to the advent of provincial autonomy. Gov- 
ernors and the Services did seem to realize the inherent 
strength of a Mimstry commandmg immense popular 
confidence, and some salutary precedents m the opera- 
tion of the new machine did seem to have crystallized 
The Bihar and Umted Provmces crisis, already referred 
to, appeared to have estabhshed the principle that when- 
ever Mmisteis are prepared to take responsibility for 
the consequences of measures proposed by them, they 
will not ordinarily be overruled by the Governor 

Views of the Governor of Bombay In a speech 
delivered in Bombay m February 1939, Sir !^ger 
Lumley, Governor of Bombay, raised ‘a part of the 
veil which shrouds the mystenes of a Governor’s life ’ 
and gave a ghmpse of the workmg of the constitutional 
machine The followmg short summary of the, speech 
will be found illuminating 

‘ On the Governor, I suppose, in former days lay the 
mam i esponsibility for initiatmg the controllhig pohey 
That is now the responsibihty of his Ministers and 
the most important service which the Governor can 
lender is to ensure that that is a reality 

‘ There are, I think, some people who imagme, and 
some who would like to see, a continual struggle going 
on between the Governor and his Mimsters for control 
of pohey They aie wide of the mark These reforms 
v/ould be meanmgless if that were the case There are 
others, I know, who have not yet become accustomed 
to this change, and who look to the Governor to dehver 
them out of all their afflictions I can assist. . them by 
ensuring that their troubles are not overlooked, but the 
responsibility for decision on their cases hes with my 
Mmisters, and I would not wish it to be \ thought other- 
wise 
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‘Instead, theiofore, of the continual interference 
which was, in some quarters, feared would he the result 
of these [the Governor’s] special [powers and] respon- 
sibilities, there is rather a contmual vigilance, watchmg 
to ensure that he should not be driven to use lus powers, 
and tins can lead to mutual co-operation 

‘ [The Governor] must preserve the spirit in which 
the Constitution was conceived, which was the spirit of 
self-government he must be equipped to discharge the 
special functions laid upon him but without, as far as he 
can make it possible, distuibmg that spirit , he has his 
own contribution to make, if he can, to the success of 
government and he must remain impartial, a neutral in 
politics, not a protagomst’^ 

Establishment of Conventions It is a truism of 
pohtical science that a constitution cannot be judged 
meiely by its language and external appearance An 
attempt has to be made to find out the reahty of its 
actual woikmg, the traditions which mould its operation, 
the social purposes it strives to fulfil, the way m which 
the community reacts to its functional existence A con- 
stitution often grows and takes shape by the develop- 
ment of customs and conventions, as is amply evidenced 
by the example of Britain It is to be hoped that the 
special powers, responsibilities, and reservations which 
abound m the structure of the Act of 1935 will be ren- 
dered a dead letter in actual practice 

Unfortunately, the present world war has seriously 
interrupted the progressive realization of the benefits of 
provincial autonomy It has overshadowed the whole 
political and economic scene, and in the nature of thmgs 
the vigour of activity in many of the peace-time nation- 
building departments has necessarily slowed down 
Matters were further comphcated when the Congress 
ministries tendered their resignations in November 1939 
As no alternative ministries were possible, popular gov- 
ernment in those provmces was entirely suspended and 
the old system of bureaucratic rule was re-estabhshed 
m a large part of India It must also be noted that 
1 Times of India, 21 Feb 1939 
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PART VI 
GENERAL 


XXIX 

SUB-DIVISIONS OF THE PROVINCE AND 
THEIR ADMINISTRATION 

Division of a Province. It is proposed to give here 
a short description of the system of administration in 
the provmce as distinct from the controlling organiza- 
tion at headquarters^ An Indian provmce comprises 
a vast area, very often as hig as the area of some of 
the larger countries of Europe It would therefore be 
physically impossible to conduct its administrative 
business without further sub-dividing the area into 
smaller units and distributing Government authority 
amongst subordmate officers, with a supervising agency 
above them There is great diversity of conditions in the 
provinces There is also some variety in the scheme of 
^centralization of authority withm the provmcial area 
tl^evOT, the District is the umt common to all provmces. 

i-HE Dwision In some provinces, the Districts are 
grouped together into bigger units called Divisions for 
purposes of administration In Bombay for instance 

Divisions, the northern, the central 

ab«/ p.f ^ headquarters m Ahmed- 

abad, Poona and Dharwar respectively. They follow 
21 ’ 
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broadly speaking, the linguistic distribution of the pro- 
vince into Gujerat, Maharashtra and Kamatak In some 
provmces, though not in Bombay, there is what is known 
as the Board of Revenue which functions m the capital. 
It is the chief revenue authority in the province and 
forms an appellate court m rent cases. 

The Commissioner and his Duties. At the head of 
each Division there is an officer called the Commissioner, 
who IS a semor member of the Indian Civil Service. He 
is the prmcipal adviser of Government as to the action 
to be taken on every proposal about district adminis- 
tration which has to go to Government from Collectors 
and from some other officers. He is also responsible 
for securmg that the policy of Government m various 
matters is fuUy carried out by Collectors and some other 
officers. 

The Commissioner has relations with practically every 
department of administration m his Division, though 
each operates directly under its own chief In some 
cases his control is more effective than in others. For 
example, though the Inspector-General of Pohce is the 
head of the police department and looks after its tech- 
nical side, the Commissioner is responsible for the general 
pohce administration in his Division, either through the 
District Magistrate or directly. Many important powers 
are also exercised by him, m respect of mumcipalitieS) 
local boards and village panchayats 

The Commissioner has also to hear appeals against 
the decisions of the Collectors in matters of land revenue, 
and against the orders of the District Magistrates with 
respect to the maintenance of law and order under the 
District Pohce Act. 

The District The District is invariably the unit of 
admmistration in all provinces and is therefore of vital 
importance In size the District varies from province to 
province and even from place to place in the same 
province. Its area varies from two to ten thousand 
square nules and its population from one to three miUion 
soffis. Its average size is given as 4,430 square miles 
by the Montford Report. Some of the bigger Districts 
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exceed fhe population of Switzerland, or the area and 
population of Denmark The officer in charge of the 
District is known as the Collector 

The Collector The Collector is the representative 
of the British Government m the District, representing 
the concentrated authority of British rule He is m 
touch with every mch of territory m the District through 
his subordinates, the Mamlatdars and the village officials 
The Collector is much more than the head of the revenue 
department in the District, and has been described as the 
pivot op. which the District admimstration turns He is 
expected to supeimtend the working of all the important 
departments withm his territorial jurisdiction, and thus 
serves as an agent for mamtaimng the efficiency and 
coherence of the governmental machine as a whole He 
has the dual capacity of Collector and Magistrate and 
performs a large number of functions of many kmds. 

As a Collector he is responsible for the collection of 
land revenue both on agricultural and on non-agricul- 
tural land in the District, and also forest revenue He 
holds abkari sales and issues licences to vendors of liquors 
and narcotic drugs like opium, and takes steps for pre- 
ventmg smugglmg It is his duty to admmister the 
Watan Act, which deals with Inams, and to make grants 
of loans to needy agriculturists out of funds supphed 
by Government The Collector is m charge of the trea- 
sury and is responsible for the ‘ due accounting of all 
moneys received and disbursed, the correctness of the 
treasuiy returns and the safe custody of the valuables 
which it contams ’ He has some powers in respect of 
local bodies like municipahties, locffi boards, and village 
panchayats 

As a Distiict Magistrate, the Collector has both exe- 
cutive and judicial duties He is at the head of all the 
magistrates m the District and has himself the powers 
of a first-class magistrate He can also hear appeals from 
the decisions of second-class and third-class magistrates 
In fact he is responsible for the admmistration of the 
criminal law in the District It is the duty of the Dis- 
trict Magistrate to mamtam law and order in the District, 
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and for that purpose he controls the Superintendent 
of Police m administrative matters. He also issues h- 
cences under Acts like the Arms Act and the Petroleum 
Act 

The Collector is the district registrar, and as such 
controls the admimstration of the registration depart- 
ment He has also to see to it that in matters of sam- 
tation proper steps are taken by the local bodies, parti- 
cularly on the outbreak of epidemics 

Collectors and their staff are officers intimately known 
to the people, commg mto constant contact with them 
for a himdred reasons, and are the vehicles for conveymg 
the orders of the Government to the people at large 
During a large part of the year, the Collector has to 
move out to the different villages in his District, super- 
vising the work of his subordinates and gettmg mto direct 
touch with the people and the problems of administration 
He is the eyes, the ears, the mouth, and the hand of the 
Provmcial Government within his District and serves 
as its general representative ^ 

Varied Nature of his Duties The organization of the 
collectorate is ‘ so close kmt, so well established, and so 
thoroughly understood that it simultaneously discharges 
an immense number of other duties with ease and effi- 
ciency Registration, alteration and partition of holdings, 
management of indebted estates, loans to agriculturists, 
settlement of disputes, and above all famine rehef, are 
aU matters which are dealt with by this agency’. The 
Collector is a ‘ strongly individualized worker m every 
department of rural economy ’ Sir John Strachey said 
that because the Collector was the representative of a 
paternal, not constitutional, government he had to per- 
form a large number of functions connected with a 
variety of departments like pohce, jails, municipalities, 
roads, education, sanitation, dispensaries, local taxation 
and so on ‘ He should be a lawyer, an accountant, a 
financier, a ready writer of State papers He ought 
also to possess no mean knowledge of agriculture, pohti- 
cal economy and engmeermg ’ He is directed to keep 
himself informed and to watch the operation of every- 
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thing that passes in the District ‘The vicissitudes of 
tiade, the state of curiency, the administration of civil 
justice, the progress of public works ’ must engage his 
attention as much as protection of life and property and 
maintenance of peace. 

Importance of his Office In short, the Collector of 
the District is the most important officer in the bureau- 
cracy of India because of the first-hand personal know- 
ledge that he has the opportunity to acquire about the 
people and problems of lus District He is m the closest 
possible touch with tbe reabties of the situation He 
enjoys a large measure of local independence and 
imtiative On his resource, efficiency and presence of 
mmd depends the smooth course of admimstration in 
the District Officers framed as Collectors m the various 
Districts of a provmce and who have therefore acquired 
the most valuable personal experience and knowledge 
of the country with the government of which they are 
entrusted, are raised to the offices of Commissioners and 
Executive Councillors, and some to those of provmcial 
Governors^ 

Other Officers The capital city of the District is 
the Collector’s headquarters Here are stationed the 
heads and the offices of various speciahzed departments 
which have to function withm the area of the District 
Establishments for irrigation, roads and buildings, agri- 
culture, mdustries, factories, co-operative credit, and 
medical rehef, exist with their heads m most of the 
Districts to perform the special functions assigned to them 
The District Judge, the Executive Engmeer, the Civil 
Surgeon, the District Supermtendent of Police, the 
Assistant Registrar of Co-operative Societies, are all 
officers who are the heads of their respective departments 
m the teiritorial jurisdiction of the District They are 
controlled by their own departmental superiors, but the 
Collector has a considerable voice m regard to their 
admmistration They have been compared to different 
sets of strings connecting the Government with the people 
Their policies are influenced in a varymg degree by the 
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head of the District He is always there in the back- 
ground ‘to lend his support or, if need be, to mediate 
between a specialized service and the people’. 

Prant Officers and Mamlatdars The District is 
further split up into smaller divisions These sub-divi- 
sions are under Prant officers who are either junior 
members of the Indian Civil Service called Assistant 
Collectors, or members of the Provincial Service styled 
Deputy-Collectors The general revenue and magisterial 
charge of the sub-division is vested m the sub-divisional 
officer, subject to the control of the Collector Arrange- 
ments withm the division vary m the different provinces. 
In Bombay, the District is sub-divided into talukas, each 
of which has as its head an officer known as the Mam- 
latdar.. He is to the taluka what the Collector is to the 
District, though in a diminutive measure He has reve- 
nue and magisterial powers and has to supervise the 
workmg of the administration within his area. He has 
also other diverse duties In fact, he is practically the 
general admimstrative officer of the Government in the 
area given to his care, namely the taluka 

Village Officials Lastly, at the basis of the system 
comes the Indian village with its orgamzation of great 
antiquity still finding a place in the new system with 
certain necessary modifications The headman, called 
the Patil or Patel, is the chief officer m the village and 
IS responsible for the collection of revenue and the mam- 
tenance of peace in the village He has the assistance of 
a talati or village accountant, who has to keep the village 
accounts, registers of holdings and, in general, all records 
cf land revenue. The village watchman is the rural 
pohceman Most of these offices were formerly heredi- 
tary and continued to be so till recently The tendency, 
however, of modern times is to abolish the prmciple of 
heredity and to substitute a competitive test The here- 
ditary character of the kulkarni’s or accountant’s post 
has already disappeared and perhaps other posts may 
follow suit 
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LOCAL SELF-GOVERNMENT 

1. Importance of Local Institutions 

Government Must Create Good Conditions of Life. 
Local institutions are an important part m the structure 
of a modern state. Some of the most vital and obvious 
benefits of social hfe are obtained through them It 
must be remembered that government is an instrument 
for the preseivation and welfare of human society. After 
aU, what is the end and- purpose of all the complex 
political apparatus which civilized man has developed 
and IS still developmg ’ It is to bring about the moral 
and material happiness of the community, so that life 
can sigmfy energy, ]oy and growth even to the meanest 
citizen The constituents of this happiness m terms of 
visible utilities and services are not difficult to enumerate. 
They have reference to the actual routine of daily life 
Kinds of Social Utilities For example, supphes 
of unadulterated milk, ghee, butter and other foodstuffs, 
plentiful filtered water for drinking purposes, an effec- 
tive dramage system and other conservancy arrange- 
ments, healthy residential quarters with clean and cheer- 
ful surroundings are important factors which contribute 
to public health and comfort Primary and vocational 
schools, libraries, museums, gymnasiums, swimming 
tanks, public parks and gardens, free medical dispen- 
saries and hospitals, smooth and spacious roads, quick 
transport by bus and tram, fire engmes, cheap gas and 
electricity service — these are amemties which make hfe 
attractive and worth hving They represent the fulfil- 
ment of organized human existence 
Yet it wiU be easily realized that m spite of their great 
national importance these subjects cannot be properly 
admimstered by the central authority of a nation They 
are essentially local in their concept, local in the territo- 
rial extent of their utihty and operation, and can best be 
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managed by the people who are directly affected by the 
nature of the management It is for this reason that 
mstitutions hke mumcipahties and local boards have come 
mto existence m all advanced countries They are elec- 
tive bodies, and are mvested with the powers of taxation, 
action and decision m respect of a specific sphere of 
governmental activity. 

2. Growth of Local Institutions in India 

Local institutions of some kmd have always existed in 
the social fabric of India. They formed an integral part 
of the ancient Hmdu pohty, and also contmued to function 
in Mussahnan days. However, mumcipahties, local 
boards and village panchayats as they are found today 
are the creations of British rule 

History of Municipalities The Presidency towns 
of Madras, Bombay and Calcutta had mumcipal govern- 
ment from the early days of the East India Company. In 
1850 an Act was passed in Bombay which provided that 
a municipal agency should be estabhshed m any town 
or suburb if the residents asked for it. A step forward 
was taken m 1873 when the prmciple of election was 
permitted But it is with Lord Ripon’s name that the 
estabhshment of local self-government in a hberal mea- 
sure IS associated In 1882 his Government issued the 
famous Resolution, which has guided municipal legis- 
lation m all the provmces ever smce. 

Ripon’s Reforms. The main pomts m Lord Ripon’s 
reform were that in municipal bodies non-officials should 
preponderate, the system of election should be widely 
introduced, the chairmen should be non-official, that 
local bodies should have adequate resources and that 
Government control over them should be reduced. The 
object was declared to be ‘to advance and promote the 
pohtical and popular education of the people and to 
mduce the best and most inteUigent men m the com- 
mumty to come forward and take a share m the manage- 
ment of their own local affairs, and to guide and tram 
them in the attainment of that important object ’» 
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. The Bombay Government passed an important Act 
in 1884 to give effect to these prmciples. Another Act 
was passed in 1901 

Development up to the Montford Reforms After 
the recommendations of the Decentralization Commis- 
sion of 1909, the Government of India issued an important 
Resolution m 1915 enunciatmg their pohcy of progressive 
reform of local bodies Soon thereafter Mr Montagu’s 
famous Declaration was made m Parliament, and the 
Government of India followed it up m 1918 with another 
Resolution, alfirmmg the necessity of removing all unne- 
cessary official control over local institutions, making 
them as representative as possible and givmg them 
powers that were real and not nommal. Executive action 
was taken in 1920 to implement these prmciples, when the 
franchise was lowered and the nominated element was 
fixed at not more than one-fifth of the total number of 
members of a mumcipahty. 

Changes Thereafter Local self-government became 
a Provincial and Transferred subject after the Montford 
Reforms, and all the Provmcial Governments displayed 
great zeal for the progress of local mstitutions^ Many 
Acts for this purpose were passed in Bombay between 
1921 and 1937 In 1924 the right of vote was given to 
women, and on the whole the constitutions of mumcipal 
bodies were hberahzed during this period A large per- 
centage of the population secured the franchise and the 
powers of mumcipahties weie increased After the m- 
troduction of provmcial autonomy the subject received 
further attention from the Congress Mmistries, and the 
Bombay legislature passed m 1938 an important amendmg 
Act called the Bombay District Municipal and Municipal 
Boroughs (Amendment) Act The main reform that 
it introduced was to abolish the system of nomination 
of members. 

History of Local Boards Local Boards are bodies 
which look after local affairs in ruial areas No such 
boards existed m India up to 1870, m which year the 
District Local Fund Committees were established.. The 
decentralization scheipe of Lord Mayo pointed to a 
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possible advance in the scheme After Lord Ripon’s 
Resolution of 1882 the Bombay Government passed an 
Act in 1884 by which a local board was established 
for every District and also one for each taluka The 
Collector was to be ex officio president, and the number 
of elected members was to be not less than one-half of 
the total number of members 

The position was reviewed in 1915, and, as the condition 
of the Boards was found to be unsatisfactory, certain 
changes were made The number of nominated members 
was reduced, and in some selected Districts non-officials, 
were appointed as presidents The Bombay Local Boards 
Act was passed m 1923 It fixed the elective element at 
a minimum of three-fourths of the total number of mem- 
bers and enlarged the franchise considerably The Act 
of 1938 abolished the system of nomination altogether 
and made aU seats elective. 

Taluka Boards By the Act of 1935, the Bombay 
Government was empowered to abolish taluka local 
boards whenever they considered it necessary in the m- 
terests of the public to do so In the exercise of this 
power those boards were abolished m 1938 It was found 
by experience that the only body which could function 
efficiently for the whole area of the District was the 
District Board, and that the small orgamzation for a 
taluka could have no effective resources or powers left 
to it 

Village Sanitary Committees The village has been 
the primary territorial umt of government organization 
m India from ancient times Even today, about mnety 
per cent of the Indian people live in villages. Through 
all the vicissitudes of India’s pohtical life, the village has 
mamtained its position intact to a great extent. In the 
opinion of some eminent writers it has served to con- 
serve the vitahty of the Indian nation Village communi- 
ties in ancient days were m many respects self-governing 
and were not much affected by the laws passed by the 
central authority 

In Bombay, after the advent of the British rule, 
village sanitary committees or boards were first formed 
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by an Act of 1889 It was amended m 1931. These 
bodies have no power to impose taxes but may raise vo- 
luntary subscriptions and receive contributions from the 
, District Boards They are expected to help m improving 
the sanitary condition of the village A board consists 
. of not less than seven members, as the Collector may 
diiect, and of these not less than two-thirds must be 
elected It is expected that these village committees 
and boards, as also the notified aiea committees, will be 
transformed m the near future into municipalities 

Village Panchayats With the passing of the Bombay 
Village Panchayat Act m 1920 the first step was taken 
in introducing self-government m the village As its 
working was not found to be satisfactory, further mquiries 
were made and another Act was passed m 1933 Pan- 
chayats were to be brought mto existence on demand from 
the villagers, the franchise was extended to women, m- 
creased powers of taxation were conceded to these bodies, 
and they were permitted to try certam civil and criminal 
cases of a petty nature Almost all the members yere 
elected, though the patel was there ex officio and the 
Collector could nominate not more than two members.. 
The panchayat was required to perform for the village 
those duties which mumcipalities performed for cities, 
and it could levy taxes on houses and lands, fairs and 
festivals, sale of goods, octroi, marriages, etc. By the 
Village Panchayat Act of 1939 provision has been prac- 
tically made for adult franchise, and every village with 
a population of 2,000 and more must have a panchayat 

3. Constitution of Municipalities and Local Boards 

Three Types of Municipalities There are three 
types of municipahties m the province of Bombay The 
fiist IS represented by what is known as the mumcipal 
corporation which functions for the city of Bombay. 
Similar bodies exist for Madras and Calcutta These 
cities and are given special treatment m view of 
their importance Separate Acts are passed by the provm- 
cial legislature to prescribe the constitution, functions and 
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powers of each one of these corporations. Their presi- , 
dents are called Mayors 

The second type is represented by what were formerly 
known as city municipalities, and are now called borough 
municipahties. Tbey function for cities the population 
of which IS not less than 15,000, and are governed by the 
Bombay Mumcipal Boroughs Act of 1925, as amended 
subsequently several times, the latest amendments being 
passed by the legislature m 1938 and 1939 The number 
of borough mumcipalities is 28 at present. 

In the third type are included municipahties of the 
smaller towns which have the right of having a mumci- 
pality of their own. They are governed by the District 
Mumcipal Act of 1901 which has been amended several 
tunes subsequently, the latest amendments bemg enacted 
by the legislature in 1938 and 1939 The number of such 
District mumcipahties is 101 at present. 

District Boards For the rural area of every District 
there is estabhshed a District Local Board. The consti- 
tution, functions and powers of these bodies are pres- 
cribed by the Bombay Local Boards Act of 1923 as 
amended subsequently by several measures, the latest 
amendment havmg been effected m 1939 Ihe number 
of these local boards is 20 at present 

Members. The total number of members of a muni- 
cipality or a District Board is to be determmed by the 
Provincial Government from time to tune and it varies 
according to the size and population of the area concerned. 
All the seats in these bodies are now elective, the system 
of nomination having been abohshed m 1938. They 
elect their own presidents from among themselves and 
similarly elect vice-presidents 

Franchise The franchise for election to local bodies 
is now fairly low. For instance, in borough mumcipah- 
ties, the right to vote is conferred on those citizens who 
occupy as owners or tenants a house of which the annual 
rental value is not less than Rs 12 or the capital value 
of which IS not less than Rs 200, and on all those who 
pay any tax other than octroi, toU, or a tax on vehicles 
and ammals plying for hire. In the case of a District 
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Boaid, all the residents of the District who are 
voters 3 .t elections to the Bombey Legislative 
Assernhly, and also those who are assessed to any tax 
imposed by the board other than octroi or toll, are given 
' the right to vote at the board’s election It has been 
estimated that according to this franchise, 21 per cent 
of the municipal population and 9 per cent of the popu- 
lation m the local board areas enjoy the right to vote. 
If adult franchise is introduced this percentage will go up 
to 50 

The General Body AH the members of a munici- 
pality or local board constitute what is known as its 
geneial body, which discusses and 'decides all questions 
of pohey and important details in regard to municipal 
adirumstration and problems In the general body are 
vested the powers of passing the budget, imposmg taxa- 
tion, votmg expenditure and making rules and regula- 
tions which have to be obeyed by the citizens It repre- 
sents the people within its jurisdiction and is the primary 
demociatic body m the organization of the state What 
the legislature is m the working of the Provmcial Govern- 
ment, the general body of a mumcipality or District 
Board may be said to be m the workmg of local 
government. 

Committees For the convement transaction of busi- 
ness and efficiency of supervision, the general body of a 
mumcipality or local board is permitted to appoint various 
committees composed of its own members The most 
important of these is the standmg committee, which 
exercises general control over and takes the imtiative m 
respect of the conduct of the municipal machine 

Executive Officials For carrying on the work of 
local government a trained and capable admimstrative 
staff IS required Mumcipahties and local boards are 
therefore allowed to appoint officials like the chief officer, 
the engineer, the health officer, the ofiicer who looks 
after education, and so on These are assisted by a large 
number of inspectors, accountants, clerks and menials 
In the case of Bombay, Madras and Calcutta the chief 
officers are called mumcipal commissioners and they are 
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generally senior members of the ICS They are 
appomted by the Provmcial Government except m Cal- 
cutta, where the appomtment is made by the corporation >? 
itself Otherwise, the executive of a mumcipahty or 
a local board is now appointed and controlled by those 
bodies themselves „ 

4. Function and Sources of Income ^ 

Obligatory Functions The functions of local ins- 
titutions like municipalities and local boards are divided 
into two classes, obhgatory and discretionary In the 
former category* come the duties of lighting public streets 
and places , watermg public streets and places , cleans- 
ing public streets and places ; removmg noxious vege- 
tation , extmguishing fires , regulating or abating offen- 
sive or dangerous trades , acquiring and maintaining 
places for the disposal of the dead , constructmg, altering 
and mamtammg pubhc streets, markets, slaughter-houses, 
drains, privies, washing places, drinking fountains, tanks, 
wells, etc , obtainmg supply of water , registermg births 
and deaths , pubhc vaccmation ; estabhshmg and mam- 
taming public hospitals and dispensaries ; estabhshmg 
and mamtaining primary schools, etc. 

Discretionary Functions Among the discretionary 
functions may be mentioned the laying out of public 
streets , constructing and mamtammg pubhc parks, 
gardens, libraries, museums, lunatic asylums, rest 
houses, dharmsalas and other pubhc buildmgs , taking 
a census , makmg a survey , payment of salaries and 
other monetary charges mcidental to the mamtenance 
of any court of a stipendiary or honorary magistrate ; 
mamtaimng a farm or factory for the disposal of the 
sewage , and any other measure likely to promote 
pubhc safety, health, convenience or education. 
The functions of Local Boards are, of course, mamly 
concerned with objects of rural importance and rural 
necessity. 

The Need for Local Self-Governiment The enume- 
ration of the above lists will make it clear that mumci- 
pahties or local boards are entrusted with duties which 
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can best be performed by local bodies Local seK- 
government is, m fact, a process of political devolution 
The prmciple which undelrlies it involves the conception 
of local autonomy Both in the larger mterests of the 
State and in the narrower interests of the local area, and 
its population, the delegation of powers and freedom to 
local bodies is considered to be desirable It secures 
pfi&ciency and economy of administration What is more 
impoitant, it has an excellent educative effect, inasmuch 
as it supphes a training ground for politicians and 
public workeis The consciousness of liberty and the 
sense of lesponsibihty and personal interest m the 
management of admmistrative affairs are moral influ- 
ences in themselves 

It will be observed that District Boards are not called 
upon to peiform exactly the same duties as municipali- 
ties m cities, though on the whole the nature of the two 
duties IS the same The District Board looks after the 
rural area of the District , the municipahty is concerned 
with the urban hmits of the city The needs of the 
two may be shghtly different, for mstance, the main- 
tenance of public roads for communication between 
village and village may be a more onerous duty for a 
District Board than the mamtenance of streets m the 
city Still, after allowing for the variation m the 
importance of particular items, the functions of mumci- 
pahties and District Boards will be found similar to 
a great extent 

Sources of Income In order to enable them to mcur 
the expenditure that would be involved in the perform- 
ance of their duties, powers of obtainmg mcome by 
means of taxation and fees must be allowed to local 
bodies Taxes can be levied upon and fees collected 
from the specific areas demarcated as belongmg to the 
municipality or the Local Board Their ^urisiction is 
precisely defined The kmds of taxes which local bodies 
can impose are as follows (i) A rate on buddings or 
lands or both, (ii) a tax on vehicles, (in) an octroi 
duty on goods or animals or both, (iv) a tax on dogs, 
(v) a special sanitary cess on private latrmes, etc.. 


336 Introduction to Indian Administration 

(vi) a general or special water rate, (vii) a lighting tax, 
(viii) a tax on pilgrims, (ix) a tax upon drainage, 
(x) general sanitary cess, (xi) a special educational tax, 
(xu) terminal tax, (xiii) toll on vehicles. 

In the case of Local Boards, the most important source 
of mcome is the cess upon land It can be collected at 
a rate of up to two annas in the rupee along with land 
revenue. Most sources of mcome that are available m 
a populated city are not available m rural areas and 
villages, and therefore a special source of mcome has to 
be devised for them The -imposition of local rates upon 
lands for local purposes is the most satisfactory method 
of givmg income to the District Boards The rates are 
collected by the same agency which collects land 
revenue for the Government, and the District Boards 
are not required to spend any large amount of money 
for the machmery of collection The board can also levy 
tolls, profession taxes and a cess on the water rate charged 
by the Government to irrigated lands 



XXXI 

JUDICIAL ADMINISTRATION 

1. Importance of the Judicature 

Guardian of Civic Privileges The judicature 
forms an integral part of the organization of the state 
Its chief impoitance lies in the fact that it is specially 
charged with the duty of preserving and protecting 
those hbeities, privileges and rights wluch the state 
itself confers upon its individual citizens There are 
two possible dangeis of invasion on this civic assurance; 
A private citizen may act contrary to law and endeavour 
to assert his superiority against a weaker victim. Or 
the same crime may be committed by officials of the 
state Justice must be fully vindicated in both the cases. 
It IS the function of the judiciary to study the law, to 
interpret it and to see that it is correctly applied. 
Judicial commands must effectively prevail even agamst 
the highest authority of the state or the most wealthy 
classes of its citizens if it is proved that they are guilty 
of illegal action Such a guarantee constitutes one of 
the best safeguards for the preservation of human 
civilization 

Qualities Required in a Judge It is therefore of 
the utmost importance that judges are men of supreme 
integrity, of a fearless disposition and thoroughly mde- 
pendent and impartial in their outlook They must also 
be profoimdly learned in law and widely experienced 
in the affairs of men and the world A capacity for cold, 
logical reasonmg and also a sympathetic, human insight 
must be found mingled in their temperament An 
attempt must be made by the state to discover persons 
of these requisite quahties and to create for them an 
^mosphere of judicial digmty and detachment, so that 
the danger of their being polluted by conuption of any 
kmd IS reduced to the mimmum A judge has been 
regarded as a very venerable person m the social lifo 
22 
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of all countries from very early times, and 3 udges have 
played an important, often a decisive, part m public 
affairs 


2. Organization in the Provinces 
The High Courts 

Their Composition At the head of the judicial 
orgamzation in the provinces stand the Indian High 
Courts These bodies were first created by the Act of 
1861 and their constitution, powers, salaries, leave, etc , 
are now prescribed by sections 219-31 of the Act of 
1935 Every High Court is composed of the Chief 
Justice and other judges, the maximum total number 
in each court, besides the Chief Justice, being fixed as 
follows Madras 15, Bombay 13, Calcutta 19, Allahabad 
12, Lahore 15, Patna 11, Nagpur 11, Oudh Chief Court 
5 , Smd, one Judicial Commissioner and five Assistants 
All judges of a High Court are appointed by His 
Majesty The Governor-General-m-Council may appomt 
additional judges, having the same status and powers 
as permanent judges, for a period of not more than two 
years. The judges must be either barristers of England 
and Ireland or advocates of Scotland of not less than 
five years’ standing, or members of the Indian Civil 
Service of not less than ten years’ service, at least three 
of which have been spent as District Judges or officials 
m judicial service of a grade not less than the grade 
of a subordmate judge of at least five years’ service, or 
pleaders of an Indian High Court of not less than ten 
years’ standmg A judge can hold office until he attains 
the age of sixty years. 

Their Salaries The salaries, allowances, leave, pen- 
sions, etc , of High Court Judges are fixed from tune to 
time by His Majesty-m-Council All this expenditure 
is charged upon the revenues of the provmce and is not 
votable by the legislature The following amounts of 
salary per year have now been prescribed : Chief 
Justices of Calcutta and Nagpur, Rs. 72,000 and 
Hs 50,000 respectively ; Chief Justices of the other High 
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Courts, Rs 60,000 each , Judges of all the High Courts 
and the Chief Judge of Oudh, Rs 48,000 each , Judges 
of the Oudh Chief Court and the Sind Judicial Com- 
missioner, Rs 42,000, Judges of the Nagpur High 
Couit Rs 40,000 

Their Jurisdiction The jurisdiction of the High 
Courts is extremely wide, comprismg as it does both 
oiigmal and appellate authority^ including admiralty 
jurisdiction m case of offences committed on the high 
seas They have all powers in relation to the admims- 
tration of justice, indudmg power to appoint clerks and 
other mimsterial officeis of the court, and power to make 
rules for regulating the practices of the court They have 
to supermtend the working of all courts subject to their 
appellate jurisdiction, and may for that purpose call for 
returns or diiect the transfer of any case from one 
court to another and prescribe the rules of practice, and 
proceedings, and forms in which book entries and 
accounts shall be kept by them 

Their Powers The High Courts have both origmal 
and appellate jurisdiction m civil as well as in criminal 
matters They function as original courts for the Pre- 
sidency towns m civil cases m which the amount of 
money involved exceeds Rs, 2,000 and m criminal cases 
when these aie committed to them by the Presidency 
Magistrates As appellate courts they hear appeals both 
in civil and criminal matters from all places in the area 
under their jurisdiction, entertammg appeals also from 
them own origmal sides The High Court judges bemg 
diiectly appomted by His Majesty to hold office during 
his pleasure, and their salary being fixed under law, that 
degree of mdependence which is required in the highest 
provmcial tribunal is secured to them to a great extent 

There is a separate court known as the Court of the 
J udicial Comimssioner in Sind The High Court of 
Bombay had no jurisdiction over that provmce even 
before its separation from Bombay The Judicial Com- 
missioner’s Court is the highest court of appeal in Smd 
and is also the District and Sessions Court of Karachi 
Smce September 1923 crimmal and matrimomal juris- 
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diction over European British subjects in Sind is vested 
in it 

Criminal Courts in the Districts 

Sessions Courts. Below the High Court there are 
subordinate courts for the disposal of civil and criminal 
business We will deal with the criminal courts first. 
Every province is divided into sessions divisions, which 
are usually identical with the area of the District For 
every such division, the local Government must estab- 
lish a Sessions Court and appomt a Sessions Judge and 
if necessary additional or assistant sessions judges 
These Sessions Courts function in their prescribed terri- 
torial jurisdiction They are competent to try all crimi- 
nal cases committed to them and to inflict any punish- 
ment authorized by law Every sentence of death 
passed by them is, however, subject to confirmation by 
the highest court of crimmal appeal in the province 
The Sessions Court is also a court of appeal against the 
decision of the magistrates subordinate to its jurisdic- 
tion 

Magistrates— First, Second and Third Class Below 
the Sessions Court are courts of magistrates. These 
are divided into three classes The First Class magis- 
trate has power to pass a sentence of up to two years’ 
rigorous imprisonment and a fine of an amount up to 
Rs 1,000 The Second Class magistrate can pa^s a 
sentence of up to six months’ rigorous imprisonment 
and a fine of an amount up to Rs. 200 The "Ihird Class 
magistrate can pass a sentence of up to one month’s 
imprisonment and a fine of up to Rs 50 Territorial 
limits are assigned to the magistrates and a detailed 
schedule set out showing the grade of magistrates com- 
petent to try various crimmal cases. They have power 
to commit to Sessions Courts those cases which are out 
of their competence 

District and Presidency Magistrates In each Dis- 
trict, the Collector, or the Deputy-Commissioner in the 
Non-Regulation Provmces, is appointed District Magis-^ 
trate and m this capacity supervises fhe work of other 
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magistrates 'in. the District. The subordinate Tevenue 
officials like Assistant' and Deputy Collectors, mamlat- 
dars, etc , have magisterial powers within their territo- 
rial 3 urisdiction The District Magistrate distributes 
work among them In the Presidency towns there are 
Piesidency Magistrates, and in big cities City Magis- 
trates, to dispose of ciimmal cases, and to commit the 
more important ones to the High Court or to the Sessions 

Honorary Magistrates Provision is also made for 
the appointment of honorary magistrates m big towns 
Gentlemen of good social status who have leisure and 
who are desirous of domg pubhc work are usually 
selected to fill the appointments They usually work m 
a bench They aie divided into three grades of first, 
second and third class, and have the same powers as 
stipendiaiy magistrates m the respective grades How- 
ever, only petty cases are generally sent to them for 
tiial, because they are not supposed to be experts in 
law 

Jury and Assessors Trial by 3 ury in criminal cases 
IS one of the most cherished privileges m a countiy like 
England^ It has been acquired after a good dfeal of 
constitutional struggle To the political thinker, the 
existence of such a privilege may or may not appear to 
be an unqualified guarantee of the impartial carrying 
out of justice To some, it might positively appear to 
have large elements of impeifection which are bound 
to detract from the scientific and correct character of 
the vei diets given The transaction of compheated 
judicial busmess by avowed amateurs, depending upon 
their common sense to discharge their duties, may not 
evoke enthusiasm in the mind of a critical theorist But 
apait from the theory of the question, a description of 
the jury system as mtroduced in India is interesting. 

Tiial by jury is the rule m the original criminal 
cases before the High Courts In the mofussil it is not 
^nsidered always possible to empanel an efficient jury. 
Trials, therefore, are conducted either with the help of 
a jury or with the help of assessors. The difference 
between jurors and assessors is well known The deci- 
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Sion of the former is binding upon the judge, who rarely 
differs from them. The opimon of the assessors, on 
the other hand, is not bindmg and their advice may or 
may not be accepted by the trying judge. Where it 
appears to the Sessions Judge that the verdict of the 
jury IS mamfestly absurd or perverse, he has the 
power to disagree with them and refer the matter to 
the High Court, which has authority to quash the 
sentence 

The jury in trials before the High Court consists of 
nme persons , and of an uneven number, prescribed by 
the local Government, in the mofussil courts ^ After the 
leading of evidence and arguments of counsels on both 
sides are finished, the judge explains the whole case 
to the jury, dwells upon the pros and cons of the case, 
explains the law under which the offence is alleged to 
have been committed, and leaves the final verdict to 
the discretion of the members of the jury The latter 
adjourn for some time to deliberate among themselves 
and give either a unanimous or a majority opinion 

. Civil Courts in the Districts 

District Courts The civil courts differ in nomencla- 
ture and in other respects in the different provinces, 
though the essentials are the same In Bengal, Agra 
and Assam there are three subordmate civil courts, the 
District Court, the Court of the Sub- Judges and the 
Munsiff’s Court In Bombay there are those of the 
District Judge and the Assistant Judge and the First 
and Second Class Sub-Judges The officer who presides 
over the principal court of original civil jurisdiction in 
each District is known as the District Judge He exer- 
cises control over all the subordmate courts withm the 
District, and assigns to assistant judges the disposal of 
such suits as he deems fit He has also to arrange for 
the guardianship of minors and lunatics and to manage 

^ Women have not yet been allowed to become 3urors m India 
But It IS mterestmg to note that the Bombay High Court has 
recently relaxed this restriction and women will now be allowed 
to be empanelled m a jury m the city of Bombay 
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their property There is no hmit to the pecuniary 
jurisdiction of the District Court in original civil plaints. 
It also works as an appellate court in cases which have 
been disposed of by the couits of second class subordi- 
nate judges or in which the amount involved does not 
exceed Rs. 5,000. 

Subordinate Judges Below the District Courts 
there are judges of two subordinate oiders in ‘ the 
Bombay piovmce There are also Small Causes Couits 
m important towns The first class subordinate judge 
can tiy any civil suit irrespective of the amoimt of 
money involved He has no appellate jurisdiction what- 
ever Appeals from his decision he either to the 
District Courts or the High Court The second class 
subordinate judge has power to try cases in which the 
sum of money involved does not exceed Rs 5,000 He 
also has no appellate poweis 

Small Causes Courts A first or second class sub- 
judge IS sometimes invested with the summary powers 
of a Small Causes Court judge The jurisdiction of the 
Small Causes Courts m the Presidency towns is hmited 
to cases where the sum mvolved does not exceed 
Rs 2,000, and in other important cities to cases where 
it does not exceed Rs 500 There is no appeal from 
decisions of this couit except on points of law and in 
certain cases which have been specified Courts of such 
summary powers aie intended to facihtate the recovery 
of small debts and the quick disposal of minor htigation 

In Bombay no subordinate judge could receive or 
register a suit in which any Government officer in his 
official capacity was a party Formerly such cases had 
to be referred to the District Courts The Civil Justice 
Committee of 1924-5 thought that such a restriction 
resulted in congestion of suits against the Secretary of 
State or officers of the Government, which the District 
Judge had no tune to take up. Many such suits are of 
a minor character and therefore a relaxation of the 
restriction was necessary The law was therefore altered, 
and subordmate judges can now entertain such plaints 
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Another pecuharity of the Bombay system is the duty 
given to District Judges of managmg a large number of 
estates of minors which are not admimstered by the 
Court of Wards. The routme management is done by 
the deputy-nazir In consultation with him the ]udge 
has to carry out detailed supervision over matters con- 
nected with the revenue and expenditure of the estates 
of the mmor and over his general health and upbrmgmg 
The District Judge and the Sessions Judge are the 
Same Person It must be noticed that in Bombay the 
District Judge presiding m the civil court is also the 
person who presides over the criminal or sessions court 
The two courts and their jurisdiction are different, but 
the presidmg officer over both is one and the same 
person In actual practice, therefore, the District Courts 
and the District Judges, because of the combination of 
civil and crinunal functions m their persons, possess 
extensive powers. They are courts having powers both 
anginal and appellate They are courts havmg both 
civil and criminal jurisdictions Besides, they control 
all subordinate courts m then' Districts and to that 
extent possess certain administrative functions The 
District Judge’s office is therefore an office of importance 
It IS generally filled by members of the Indian Civil 
"Service, though a certam percentage of the posts is 
reserved for members of the provincial service and sub- 
judges are promoted to them A few practising lavryers 
are also directly recruited to hold the post Most of the 
Assistant District Judges are jumor members of the 
Indian Civil Service and some are taken from among the 
sub-judges or members of the Bar They perform the 
tiuties that are assigned to them by the District Judge 
Revenue Courts Side by side with the civil courts 
there also exist what are known as Revenue Courts 
They are presided over by officers who are charged with 
the duty of setthng and collecting the land revenue In 
<luestions of assessment and collection, and in purely 
fiscal matters, the civil courts are generally excluded 
fi’om mterfering They can, however, take cognizance 
all questions pertaming to the title of land, and of 
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rent suits in some of the provmces, particularly- in 
Bengal The Collector constitutes the Chief Revenue 
Court in a District, and appeal from him lies to the 
Divisional Commissioner. 

Appeals 

A Judge is Not Infallible In the imperfect human 
world, even a trained judge is liable to err Sometimes 
his logic may piove to be faulty and his knowledge 
defective He may be unconsciously swayed by obsti- 
nacy, prejudice, or passion The conclusions at which 
he arrives m all sincerity may be at variance with facts 
Some method has to be devised to minimize the chances 
of the misfcarriage of justice which may result from the 
ineptitude or the fallibility of the judge The system 
of appeals is instituted for that purpose 
What is an Appeal ’ An appeal is a kind of petition 
and protest made by an aggrieved party against the 
decisions of a judge In the nature of things, it must 
be heard by a supeiior tribunal, which can alter, reveise, 
or confirm the judgement of the trying court The judge 
who hears appeals is expected to have better quahfica- 
tions and experience than the trying judge His verdict 
IS supposed to be that of a wiser and more capable man 
Number of Appeals There can be an appeal against 
an appeal by the same process of reasonmg However, 
the number of appeals allowed m an mdividual case 
must be seveiely limited Otherwise, judicial busmess 
would become endless A halt has to be called at some 
point In India, two appeals are allowed m civil cases 
and only one in cnmmal cases Apphcations in revision 
are allowed in the latter after the first appeal is heard 
and decided 

Criminal Appeals An appeal against the decisions 
of a second class or third class magistrate lies to the 
District Magistiate or to any first class magistrate 
specially empowered by him An appeal agamst the 
decisions of a fiist class magistrate lies to the Sessions 
Court An appeal against the decisions of the Sessions 
Court lies to the High Court ^An application m revision 
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can be heard by the Sessions Court against the 3udge- 
ment in appeal of a first class magistrate, or by the 
High Court agamst the judgement in appeal of a Sessions 
Court In cases which are tried by a jury the right 
of appeal is restricted 

Civil Appeals In civil cases, an appeal lies from 
the second class sub-judge to the District Court, and 
a further appeal from the latter to the High Court. An 
appeal from the decision of a first class sub-judge goes 
to the High Court, and a further appeal lies from the 
latter to the Privy Council The High Court can call 
for, and examine the record of, any proceedings before 
the subordinate courts Appeals in cases decided by 
the Original side of a High Court he to its" Appellate 
side and if the question involved requires an interpre- 
tation of the constitution, to the Federal Court ^ 

The Privy Council The highest appellate court 
that exists for India is what is commonly known as the 
Privy Council This court has no original jurisdiction and 
it functions in England It is the court which hears final 
appeals m important cases from all parts of the British 
Empire, and is for that reason looked upon as a common 
bond which connects the judicial administration of the 
various parts of the Empire An appeal to this body 
lies from the decision of the High Court sitting as an 
origmal or appellate court. In civil cases the amount 
involved in the dispute must be Rs 10,000 or upwards 
and m criminal cases some substantial question of law 
must be involved in order that an appeal to the Privy 
Council may be allowed The appeal must he, not on a 
point of fact, but on a point of law Permission must be 
granted by the High Court to file an appeal to the 
Privy Council 

It now remains to discuss two important and interest- 
ing questions pertaining to the judicial admimstration of 
India One refers to the privileged position enjoyed by 
Europeans m matters of proceduie The other refers 
to the principle of separation between the executive 

^For the appellate powers of the Federal Court, see pp 181-2 
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and judicial functions of the Collector and other revenue 
officials 

3. Position of European Subjects 

Early Days of the Company’s Rule Originally, m 
the earher years of the East India Company, the only 
couits which exeicised jurisdiction over Europeans 
resident in India were the courts in the Piesidency 
towns They weie Crown courts as distinguished 
from Company couits In fact, before 1833, it was laid 
down that no British subject who was not m the service 
of the Company was to reside without permission at 
a distance of more than ten miles from the Presidency 
towns The abiogation of this restriction in 1834 called 
forth from the Directors an unequivocal acknowledge- 
ment of the principle that Indians and Europeans should 
be subject to the same judicial control and that there 
could be no equality of protection where justice was not 
equally, and on equal teims, accessible to all Accord- 
mgly, Europeans were made amenable to the civil courts 
outside the Presidency towns m 1836 The question of 
their trial by all the criminal courts was raised in 1849 
and in 1857, but no defimte conclusion was ariived at 
European British subjects were tried for crimmal 
offences only in the Supreme Courts at the Presidency 
towns With the creation of High Courts in 1861, such 
trials were lef erred to them In 1872, when Sir J 
Stephen was the Law Member, ordinary criminal courts 
were empowered to try Europeans, but under a special 
form of procedure which was then framed 

The Ilbert Bill' Controversy As the Indian Civil 
Service was thrown open to competition and as Indians 
were allowed io occupy high offices in viitue of their 
having passed the test, the question arose as to whether 
they could be prevented from trymg European crimmals 
In 1883 some Indian civilians reached the stage when 
they would be promoted to be District Magistrates or 
District Judges The Government felt that any restric- 
tion on Indians in the matter of trying European crimi- 
nals must be abohshed They therefore mtroduced what 
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has been since known as the Ilbert Bill enabling Indian 
Sessions Judges and certain Indian magistrates to 
exercise jurisdiction over European British subjects. 
The BiU aroused the most vehement opposition from 
European residents m India The proposed equalization 
of the Indian and the European in the eyes of the law 
was so keenly resented by them that the Government 
had to bend to the fury of the storm ; in 1884 a compro- 
mising measure was passed which enabled Indian judges 
and magistrates to try European cnmmals, and simul- 
taneously gave to the British subject the right to claim 
a mixed jury, that is, a jury not less than a half of 
which consisted of Europeans 
The Summary of the Racial Distinction Committee 
The Racial Distmction Committee, which was appointed 
after the Montford Reforms to go into the whole ques- 
tion, thus summarized the prmcipal 'distmctions between 
the trials of Europeans and Indians in Indian courts 

(i) No British subject could be tried by a second 
class or third class magistrate or by a first class magis- 
trate who was not a Justice of the Peace or a District 
or Presidency Magistrate or a European British subject 

(ii) The jurisdiction of additional and assistant ses- 
sions judges was also much restricted 

(ill) The sentences that could be passed by a first 
class or a District Magistrate and a Court of Sessions 
against European British subjects were specially cii- 
cumscribed 

(iv) Europeans were entitled to claim trial by a jury 
of which not less than a half would be Europeans or 
Americans 

(v) They enjoyed more extensive Habeas Corpus 
privileges 

(vi) They had more appellate rights in criminal 
cases than Indians 

(vii) The usual terms of security for good behaviour 
might not apply to them if they could be dealt with 
under the European Vagrancy Act, 

(viu) The definition of a High Court was not so wide 
in their case. 
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The recommendations of the Committee were to 
remove some of these distinctions The right to claim 
a mixed jury, that is one composed of not less than a 
half of the nationality of the accused, has now been 
extended to Indians and Europeans ahke. 

4. The Separation of the Executive from the 

Judiciary 

Criminal Jurisdiction of Revenue Officials The 
question of the separation of executive from judicial 
functions has been engaging the attention of Indian 
politicians for more than half a century In no part of 
British India indeed, at the present day, are executive 
and civil judicial functions combmed in the same official 
The same may be said of important criminal trials also 
The Courts of Sessions and the High Courts, which are 
the superior criminal couits, are now presided over by 
officers who have no executive functions The disputed 
question refers to the crimmal jurisdiction that is still 
enjoyed by an executive and revenue official hke the 
Collector or Deputy Commissioner, who, in addition to 
his civil duties, has also the designation of District 
Magistrate In that capacity he is vested with extensive 
judicial authority and a power of control over subordi- 
nate magistrates m the Districts Similar powers are 
also enjoyed by Assistant and Deputy Collectors and 
Mamlatdars of talukas 

The Collector is the officer who is held responsible 
for the peace of the District and is the superior of the 
District Police from the Superintendent downwards, 
except in departmental matters As a first class magis- 
trate he can take cogmzance of offences and exercise all 
powers that aie exeicised by a magistrate of his grade^ 
He can hear appeals from the magistrates of the second 
and third class He can also transfer a case from one 
subordinate magistrate to another m his District and 
can call for the record of any case disposed of by them 
and refer it to the Sessions or High Court His criminal 
powers are therefoie wide 



350 Introduction to Indian Administration 
Arguments against the Combination of the Two 
Functions A good deal of criticism has been directed 
for a long time agamst such a concentration of power 
A memorial embodying criticism of the system was 
presented to the Secretary of State m 1889 by some dis- 
tmguished members of the 3 udicial service in India 
The grounds of criticism are various The umon of 
judicial and executive functions is considered to violate 
the first principle of equity It is pointed out that the 
very natures of the two duties differ, and require for 
their proper discharge two distmct types of mental equip- 
ment and outlook which cannot be simultaneously 
possessed by the same officials 

In the execution of their civil administrative business, 
the Collectors may come mto conflict with individuals 
or mstitutions and it would be inexpedient and unsafe 
to invest them with 3 udicial powers which could be 
utilized against these That absolute detachment and 
aloofness which is necessary for the impartial carrying 
out of 3 ustice cannot be possessed by a magistrate who 
is also responsible for the peace of the District and who 
is therefore likely to entertain an unconscious bias in 
one direction or the other 

Nor is the control exercised by the Collectors over 
subordinate magistrates calculated to secure to them 
an atmosphere of cool impartiality Sir Henry Cotton, 
himself a distinguished member of the Indian Civil Ser- 
vice, declares it to be a matter of universal knowledge 
that ‘ subordmate magistrates whose position and pro- 
motion are dependent on the District Magistrate cannot, 
m such circumstances, discharge their 3 udicial duties 
with that degree of mdependence which ought to charac- 
terize a court of 3 ustice ’ Threats like ‘ the sentence is 
inadequate , if this occurs again, I shall report your 
misconduct to Government ’ are quoted in his New India 
from the correspondence between a District Magistrate 
and his subordmate. 

The combmation of the two functions engenders a 
general distrust about the magistracy and cannot there- 
foie advance the prestige of the executive. The 
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avex age citizen perceives in this unity of offices a danger 
to his CIVIC liberty and an opportunity to Government 
officials for an effective display of vindictiveness The 
Public Services Commission of 1916 readily agieed that 
the union of executive and judicial power m the Col- 
lector and his subordinates was theoretically an objec- 
tionable anomaly 

Arguments in Favour The advocates of the system 
maintain that in India no active public opinion in favour 
of the punishment of the wrongdoei has yet sufficiently 
developed and it is therefoie necessary that the official 
agency should be endowed with an authority ‘propor- 
tionate to the weakness of the support which it requires 
from the community at large ’ It is also urged that the 
speedmg up of the machmery of criminal justice cannot 
be safely entrusted to the already overburdened Sessions 
Judges The advantage of the present system, it is 
alleged, lies, not m the actual exercise of his powers by 
the Collector in numerous cases, for he uses them m 
comparatively few cases only, but in his holding them m 
reserve To deprive the CoUector of this power would 
weaken his authority and influence m the District and 
would strike a fatal blow to the peace and order in the 
country Arguments like these are characteristic of the 
protagonists of the statits quo 

Criticism To accuse a whole nation of a dense in- 
sensibility to crime and to credit it with a degree of 
mdulgence which might result in the acquittal of hard- 
ened criminals is indicative of the enthusiasm with 
which the supporters of the system are possessed and 
not of their capacity for a cool judgement The plea 
for the maintenance of prestige is equally fallacious 
Depriving the Collector of magisterial powers is not 
identical with diminishing the prestige of sovereignty 
The separation simply implies a division of labour It 
IS not necessary to concentrate all the attributes and 
authority of Government m one and the same person 
to preserve the prestige of the ruling power As the 
Memorial already referred to pomts out, the Viceroy 
need not lose his prestige because he does not directly 
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exercise the functions of the Collector and the District 
Judge. And m the same manner the Collector 
need not lose his prestige if his magisterial powers, the 
possession of which is apt to lead to miscarriage of justice 
and to inspire a feelmg of distrust and suspicion in the 
administration, are transferred to another agency 
serving under the same Government 
To a student of the constitution the separation of 
executive from 3udicial functions appears to be pniria 
facie necessary That alone can maintam the equih- 
brium between the various aspects of government and 
guarantee hberty and ]ustice to the individual. The 
raising of the financial bogey is futile The scheme of 
separation may or may not mvolve a vast amount of 
expenditure. But even if it does, the plea of an mcrease 
in expenditure cannot be allowed to throttle such a prime 
and vital element in democratic polity 
It might be added that m the Presidency towns of 
Madras, Calcutta and Bombay, separation has already 
been effected, the Presidency Magistrates’ courts bemg 
empowered to exercise the criminal jurisdiction which 
in the mofussil is exercised by the Collector The Col- 
lector m Bombay and other Presidency towns is there- 
fore purely a collector of revenue, and sooner or later 
he wiU function only in that capacity m all parts of the 
country 
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LAND REVENUE 

1. Historical 

Before the Company’s Rule. A tax upon land is 
one of the oldest forms of taxation. It was the principal 
source of income for governments m ancient times. The 
state claimed a share in the produce of the land. 
Accoidmg to the description given by Manu, in ancient 
India the state’s share m normal times varied between 
one-twelfth and one-sixth of the gross produce, and some- 
times rose even to one-fourth if there was any exceptional 
calamity Generally, it appears, the revenue was not 
collected from mdividuals but from a whole community 
which was represented by the headman.. 

With the advent of the Mohammedan power and its 
expansion throughout India, the system of land revenue 
coUection underwent a change Raja Todar Mall, the 
famous revenue reformer m Akbar’s court, regulated 
the settlement and collection of the State’s shares 
in the mcome from land He gave orders for the mea- 
surement of land and its classification accordmg to the 
fertihty of the soil The Government demand was fixed 
at one-third of the gross produce It could be commuted 
into a money payment on the basis of the prices of the 
previous nineteen years. The settlements were con- 
cluded for a fixed period, usually ten years 
Zemindars or Middlemen A number of rmddlemen 
and tax-gatheiers intervened between the actual culti- 
vator and the supreme power. They agreed to pay a 
lump sum of money for the portion of the country 
allotted to them and were armed with large powers to 
make the necessaiy collections from the villages This 
class of middlemen or farmer of revenue later on deve- 
loped mto the zemindar class As long as the central 
power was strong, the zemindar was appomted regularly 
by a warrant which declared his duties and the amounts 
23 
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due from him. Usually he had to pay nine-tenths of the 
total collections and was allowed to retam one-tenth as 
remimeration for his labour In addition, he was allowed 
some lands free of revenue for himself 

Origmally the office of the zemmdar was not hereditary, 
but with the declme of the central power, control over 
the zemindars slackened They became more and more 
independent and practically established their sovereignty 
in the territory under their jurisdiction. Their payments 
to the central treasury became irregular.. From being 
mere servants charged with the duty of coUectmg reve- 
nue, the zemmdars developed mto mighty potentates 
and assumed the position of independent Rajas. 

The East India Company found itself faced with this 
situation when it acquired the provmces of Bengal, Bihar 
,and Orissa m 1765 Many attempts were made by Lord 
Chve and Warren Hastings to organize an efficient 
system of land revenue collection, but none was success- 
‘fffi. Legal rights had become extremely obscure and 
comphcated, and it was often difficult to be sure that the 
burden of Government dues was being carried by the 
right shoulders. The Company’s officers had very httle 
experience or knowledge of Indian traditions. Unfor- 
tunately they were also susceptible to gross corruption. 
The method of assessing the revenue became therefore 
chaotic, and its actual collection was accompamed with 
'such violence and terrorism that the people of Bengal 
found their position intolerable. 

Lord Cornwalhs was eager to remove these grave evils 
and to place the system on a sound basis. Elaborate 
inquiries convmced him that the only effective solution 
of the problem would be to mtroduce a permanent settle- 
ment The Court of Directors gave their sanction to the 
proposal, and m 1793 the famous announcement was made 
that the settlements in the then existing territories of the 
East India Company m India were made permanent 
Bengal, Bihar, Orissa, Benares, and the Northern Circars 
m the Madras Presidency came within the purview of this 
historic declaration 

Main Ueatubes. The mam featuies of the system 
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were that the zemindars were 'declared proprietors of the 
-areas in their possession, subject to their paying the land 
revenue , and that the assessment then fixed was de- 
clared unalterable for ever Approximately ten-elevenths 
of what the zemindars received m rent from the ryots 
was to be taken by the State, the lemainmg one-eleventli 
being left to the zemindar. Hie percentage of Govern- 
ment claims thus fixed was very high For several years 
there was widespread default in payment, and lands, the 
revenue of wluch had fallen mto arrears, were imme- 
diately sold by auction Sale laws were very stringent. 
In twenty-two years after the permanent settlement, one- 
thud or half of the landed property in Bengal is recorded 
to have been transferred by public sale Gradually, how- 
ever prices rose and the burden of the assessment 
' became lighter 

Other Systems. As several more provmces came 
under British control, their assessments were gradually 
reduced to order The varymg circumstances of different 
tracts and areas were taken mto account m introducmg 
at first a tentative system and m allowing it to be crys- 
tallized m course of time. Different systems were thus 
evolved m Bengal, Madras, Bombay, the Pimjab, Agra 
and other provmces of India accordmg to the historical 
and customary practice obtammg m each area 

2. The Existing Systems of Land Tenure 

Kjnds of Settlement . Zemindari. Land revenue 
settlements m India are usually differentiated in two 
ways. The status of the person from whom the revenue 
is actually demanded forms one basis of division. When 
the revenue is ‘ assessed on an mdividual or a commumty 
owmng an estate and occupying a position identical with 
or analogous to that of a landloid, the assessment is known 
as zemmdari ’ The mdividual or the commumty occu- 
pies the position of a middleman who does not cultivate 
the land himself but lents it out to farmers and tenants 
The income from the land, m which the state claims a 
sh^e, IS the product of the labour of agriculturists and 
cultivators The Government, however, does not hold 
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them responsible for the payment of its dues The ze- 
mmdar who owns the estate is held responsible. He 
therefore collects money from the tenan^ts and out of it 
pays the Government revenue. There is no direct con- 
tact between the authorities of Government and the cul- 
tivators of the land. 

Ryotwari When revenue is assessed upon mdividuals 
who are the actual owners, occupants and cultivators of 
smaller holdings, the assessment is known as ryotwari. 
Here there is no intermediary hke the zemmdar between 
the Government and the farmers who are themselves 
the proprietors of the land Revenue is collected by the 
officials duectly from the tillers of the soil m a large 
ma]ority of instances, though even m this system there 
are a few landlords whose land is cultivated by tenants 

Permanent Another basis of division of land revenue 
settlements refers to the tune for which the settlement 
is fixed In a province hke Bengal the amount of the 
share demanded by the Government is fixed for ever. 
The contracts made m 1793 between the Government and 
the landlords permanently fixed the sum to be paid by 
the landlord There is therefore no question of enhan- 
cing the rate or the amount of the Government tax at 
any future date Such a system is known popularly as 
the system of permanent settlement. 

Temporary Where the amount of the state demand 
IS not fixed m perpetuity but only for a defimte period, 
sometimes a year or ten years or twenty years or thuty 
years, at the end of which a revision has to take place, 
the settlements are known as temporary settlements. In 
such cases the share taken by the state may be mcreased 
or decreased at the end of the stipulated number of years 

It must be remembered that the two divisions are 
not mutually exclusive A zemindari settlement might 
be permanent or temporary A ryotwari settlement 
could also be permanent or temporary Permanence 
IS not an invariable attribute of the zemmdari settlement 
nor would it be correct to suppose that aU ryotwari 
settlements must be'temporary. The zemmdari in Bengal 
IS permanent ; that in Agra and the Punjab and the Cen- 
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tral Provinces is not so There is no instance in India 
of a ryotwari settlement which is permanent 
Madras The system m Bengal has been already 
described. The system prevailing in a large, part of 
Madras is ryotwari In the beginning, attempts were 
made m Madras to introduce permanently settled 
2 emmdari estates as they existed in Bengal, but they 
met ivith failure except m a few tracts After consider- 
able discussion, therefore, Sir Thomas Munro introduced 
the ryotwari system. The cultivatmg proprietor is in 
this system at hberty to relinquish his holdmg 
Boxtbay Most of the territory in the Presidency of 
Bombay was acquired after the downfall of the Peshwas, 
m whose time the practice of farming out revenues 
was m vogue The British Government abolished the 
system of farramg, but its earlier attempts at a regular 
settlement did not succeed A new system was tried 
in 1835 Soils were divided mto nme classes based 
primarily upon their depth and quahty of texture, and 
fields were assigned to these classes Am assessment rate 
was fixed for each class after careful investigation mto 
the average yield of its soil, allowmg for the uncertamty 
of ram and other circumstances on which crops and 
prices depended The rates were then applied to 
determme the amount of land revenue due from a parti- 
cular field The system was empirical but showed 
extiemely encouraging results It was soon extended 
to the whole Presidency, and to Smd, after it was 
acquired and annexed to the Bombay Presidency 
Agra The settlement in Benares was declared to be 
peimanent in 1795 The Directors, however, lefused to 
sanction a similar measure for the province of Agra 
The first regular settlement in this part was completed 
between the years 1833 and 1849 It was concluded, 
wherever possible, with village proprietors imder a 
zemmdaii system with jomt responsibihty Hereditary 
tenants or those who had resided m the same village for 
twelve years were given rights of occupancy The 
assessments were fixed at sixty-six per cent of the rental 
assets They were later reduced to fifty per cent by the 
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Saharanpur Rules of 1855. The soils were classified and 
standard rates of rent were fixed for each class 
The Punjab In Oudh, the talukdars were given 
full proprietary rights. They contracted to pay a fixed 
sum of revenue for defimte tracts of land In the 
Pun]ab, as in the North-Western Provindes, there were 
bodies of villagers who claimed descent from a common 
ancestor who had either founded the village or received 
a grant of it from some ruhng monarch The system 
of village or mahalwari settlement was therefore adopt- 
ed in the Punjab Its term was fixed at thirty years 
Central Provinces In the Central Provinces, the 
zemindari system was introduced m a modified form. 
Revenues were farmed out to individuals known as 
patels-or tnalguzars m the tune of the Marathas The 
villagers, however, were not connected by ties of blood 
hke the villagers m the Punjab or Agra. The revenue 
farmers soon acquired a quasi-proprietary position 
Their claims were allowed by the British rulers and 
they were held responsible for the payment of land 
revenue This settlement is known as the malguzari 
settlement It is liable to periodical revision. 

Revenue Assessed on Rent or Net Income In no 
part of India does land revenue now represent a portion 
of the gross produce. In the Umted Provinces, the 
Punjab and the Central Provmces, the Government 
demand is theoretically based on an economic rent It 
IS assessed on the amount of rent paid by the tenants 
to the landlords. In the case of ryotwari provinces like 
Madras and Bombay, the assessment is based on the net 
produce The figure of the net income is arrived at 
after deductmg the expenses of cultivation from the 
gross mcome Actual c^culations may be made to find 
out the expenses and the net income m particular fields 
as is done m Madras ; or, as is done m Bombay, an 
empirical rate may be arrived at for a certain area by 
taking into consideration the classification of the soil 
and the general econoimc conditions of the tract This 
rate is then expressed m a shding scale and apphed to 
different fields in accordance with their fertihty. 
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3. Controversy about the Permanent Settlement 

R C. Butt and Lord Curzon. One of the most dis- 
puted questions in the Indian land revenue administra- 
tion IS the desirability or otherwise of extendmg the 
system of permanent settlement to the whole of India. 
Mr R C Dutt, the emment Indian civihan and scholar, 
was an ardent advocate of such an extension He wrote 
incessantly on the subject, and Lord Curzon’s Govern- 
ment thought it advisable to review his criticism of the 
Government policy and to give a reply. Their conclu- 
sions were summarized in a Resolution which was issued 
by the Government of India m 1902 

Advantages of the Permanent Settlement The 
arguments put forward in support of permanent settle- 
ment were 

(i) That it would be a protection agamst the ravages 
of famines 

(u) That the expenses and harassment of the assess- 
ment operations would be avoided 

(in) That there would be no temptation to abandon 
cultivation on the approach of a revision 

(iv) That it would result m an accumulation of 
capital which could be utilized for investment m 
industries 

(v) That people could lead a fuller and more content- 
ed life 

(vi) That the immediate loss of revenue would be 
more than compensated by the mdirect but certain 
benefit acermng from the system m the future. 

Fixity of the state demand would remove any im- 
certamty m the mmd of the cultivator about the amoimt 
that he would have to part with. There would be no 
lurkmg fear that the mvestment of his capital and 
labour m the improvement of the land imght be penal- 
ized by the Government claimmg an increased share 
just when the improvements fi notified Besides, the 
creation of an aristocratic and leisured class in the com- 
mumty was expected to produce some beneficial results 
m promotmg the arts, sciences, and leammg, and thus 
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to raise the cultural level of the people. In short, it 
was contended that from the economic and also from 
the social pomt of view, permanent settlement was the 
most beneficial arrangement m land revenue admims- 
tration 

Disadvantages It was stated on the other hand in 
opposition to these points • 

(i) That the evidence of facts did not justify the 
description of permanent settlement as a protection 
against fammes. Fammes had not been less frequent 
nor less harmful in permanently settled areas 

(ii) That it was part of the dehberate policy of the 
Government to simplify and cheapen the proceedmgs in 
connexion with settlements. 

(ui) That the policy of long-term settlements was 
bemg encouraged, 

(iv) That over-assessment was not proved to be a 
cause of the widespread poverty and mdebtedness of 
the agriculturist m India 

(v) That progressive moderation in assessment was 
the keynote of the Government pohcy 

(vi) The improvements mtroduced by the cultivators 
or the landlords were exempted from assessment even 
m temporarily settled areas. 

(vii) That the Government had to mterfere to safe- 
guard the tenants from the tyranny of ruthless landlords 

(vm) That permanent settlements deprived the 
revenue system of any elasticity which could facihtate 
an adjustment to the variations of seasons and the 
circumstances of the people. 

Permanence not Desirable That settlement of 
revenue from land m perpetuity could not be a theore- 
tically sound proposition will be readily admitted by any 
student of economics It is unjust, and even ridiculous, 
to commit all future generations to a course of action 
which appears most suitable to a particular time It is 
extremely disadvantageous to prevent the state from 
havmg a proportionate share m the increasing income 
of the commumty. Such an embargo makes it finan- 
cially impossible for the state to imdertake any big 
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scheme of puhhc welfare made possible by modem 
conditions From the point of view of economic science 
also, it is unfair to allow the unearned increment from 
land to be appiopriated by a few private individuals. 
All econonuc rent ought to belong to the commimity, 
and the State as the representative of the commumty 
is alone entitled to receive it. It is not unhkely that 
the popular Ministries in autonomous provmces may 
take steps to modify or hquidate the system of perma- 
nent zeihmdari settlement ^ It may be added that the 
mtroduction of permanent settlement m only one pro- 
vince of India created mequahty and subjected the 
other provmces to heavier taxation 
Land Revenue is a Provincial Subject After the 
Montford Reforms, land revenue became an entirely 
provincial subject and was one of the mam sources of 
income for the Provincial Governments. It was, how- 
ever, not a Transferred subject. The Government of 
India retamed a larger control over its admimstration, 
particularly over the question of modifications m the 
methods of settlements Some of the provmces appomt- 
ed committees to mvestigate mto and make recommenda- 
tions for reformmg the present system • such a com- 
mittee was appomted, for instance, m the Bombay 
Presidency In fact, a good deal of interest has been 
aroused m the subject, and discussion has centred round 
the question of findmg the most suitable method of 
impiovmg existmg conditions The peasant agitation 
m the Baidoh Taluka of the Bombay Presidency m 
1927-8 helped to focus attention on land revenue reform, 
particularly m the matter of revision of settlements 
Land Revenue and Income-tax The Indian Taxa- 
tion Committee considered the question from various 
pomts of view Several thinkers have pointed out the 
imquity of the mcidence of land taxation as compared 
with that of other taxes It is suggested that a more 
pioper and just course would be to approximate the 

^ The Houd Commission was actually appomted by the Bengal 
Min^try and it has recommended the abolition of the Permanent 
Settlement m Bengal 
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system of land revenue collection to that of collecting 
the income-tax. In a province with a preponderance 
of small holdmgs, such a reform may mean enormous 
loss of revenue The question, however, bristles with 
difficulties and it is not possible to discuss it in ah its 
bearmgs in the present work. 

4. Land Revenue : Rent or Tax ? 

Divergent Views. Reference may finally he made 
to a controversy which has been going on for a long tune 
but which has now ceased to have any great practical 
importance. Dispute has centred round the question 
whether land revenue is a tax or a rent If it is a rent,' 
the proprietorship of the state over ah the land m the 
country is by imphcation admitted Those who do not 
support the doctrine of state ovmership look upon land 
revenue as a compulsory payment made to the state 3 ust 
as ah other taxes are compulsory payments. 

Indian public opmion has generahy taken this view. 
The report of the Taxation Committee has quoted a 
large amoimt of evidence m favour of the contention that 
land revenue is a tax and not a rent. Baden-Poweh 
has been very guarded in» his statement of the position 
of the British Government with reference to the Indian 
land system The zemmdars have been expressly 
acknowledged as the proprietors m large areas. Even 
m ryotwari tracts where the cultivator-owners are 
supposed to be tenants of the state, they en]oy ah the 
privileges of ownership includmg the right of sale, 
mortgage and transfer, subject to their payment of the 
Government dues. As long as these are paid, the 
‘tenants’ cannot be dispossessed of their estate^ by the 
theoretical owners. No very great sigmficance therefore 
attaches to the practical aspect of the question 

Difference of opmion exists on the question whether 
land revenue is a direct tax or an mdirect tax The 
fact that it works partly as a tax on mcome and partly 
as a tax on thmgs makes it difficult to state exactly 
whether it is direct or indirect. However, theoretically 
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at least, the bias is in favour of describing it as a direct 
tax 

5. Land Revenue Administration 

Revenue Officers- In the province of Bombay it is 
the primary duty of village ofi&cials like the Patel or 
Patil and the Talati to make collections of land revenue 
from owners of land m the village and to keep account 
of the same Their work is supervised and checked by 
Circle Inspectors, Mamlatdars and Assistant or Deputy 
Collectors As has been explamed previously, the 
Collector of the District is mainly a revenue official and 
he IS responsible for proper and systematic collections 
within the area m his charge. Above him is the Com- 
missioner of the Division and at the head of the depart- 
ment IS the Mimster for Land Revenue 

Survey, Settlement and Records There are 
separate departments and offices for carrymg out survey 
and settlement operations. Records of rights are accu- 
rately mamtamed m every village, givmg the names of 
all persons who are holders, occupants, owners or mort- 
gagees of land, the nature and extent of the respective 
interest of such persons, and the rent or revenue payable 
by or to any such persons Settlement Commissioners 
and Supermtendents and Inspectors of Land Records 
are special officers who supervise the working of this 
aspect of land revenue adnumstration. 
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THE PUBLIC SERVICES 

1. Early History and Organization 

Servants employed by the East India Company. 
The East India Company had to appoint a large staff of 
merchants, factors and writers* to carry on its commer- 
cial busmess When, at a later stage, it began to take 
an active part m Indian politics, its officers were called 
upon to play the role of administrators and generals. 
With the completion of the conquest and the growth of 
a sense of stability in its new status, the purely military 
bias of the Company’s outlook gradually began to lessen 
It became more conscious of the obhgations of a civilized 
Government m times of peace. The number of officers 
in its service began to mcrease, and the nature of their 
duties became much more diversified. 

Difficulty of Recruitment. The recruitment of the 
proper type of men for service m a state is always a 
difficult problem It becomes more so when they have 
to be sent out to rule over a conquered country. The 
civil and mihtary services m India are not only required 
to perform all those functions which similar services 
perform m mdependent countries In addition, it is 
their responsibihty to maintain the supremacy of the 
conqueror over the vast territorial area which has come 
mto his possession as a consequence of wars, annexa- 
tions and treaties 

The Principles of Nomination and Examination. 
Till the middle of the nineteenth century, the only 
passport to the superior Indian Services was nomination 
by the Court of Directors of the E^st India Company 
It was a very unsatisfactory system, based as it exclu- 
sively was on patronage and corruption, and not on a 
test of merit Tke task of keepmg an empire demanded 
the devoted labour of men of real ability and character. 
It was not easy to discover such persons by the method 
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of undiluted nepotism After 1853, and more particu- 
larly after the abohtion of the East India Company, the 
Indian Civil Service -was thrown open for general com- 
petition An exammation was Jield for that purpose in 
England and even Indians were permitted to compete for, 
appomtments. 

Indians Aim the LC S The privilege, however, was 
quite theoretical and academic so far as the people of 
India were concerned. Its practical utility to them was 
negligible In the nature of things, the number of Indian 
students who could avail themselves of the opportumty 
thus offered was extremely small The cost of staying 
m a istant foreign country with a very high standard 
of living was prohibitive to the citizens of a poor 
country ; its environment and society were absolutely 
unfamiliar , and the chances of success were exceedingly 
uncertain A pilgrimage to England for appearmg at 
the I C.S exammation was too great a risk or too great 
a luxury for clever Indian students of ordmary .means 
Only one Indian had successfully come out of the ordeal 
till the year 1870 

Three Grades of the Indian Services • Imperial. 
Smce 1887, the civil services in India have been divided 
mto three grades, namely imperial, provmcial, and 
subordmate Every important department of the Pro- 
vmcial Government has been organized on the basis of 
this threefold gradation. Officers of the imperial service 
stand at the apex For a long time, recruitment to this 
grade was confined only to Europeans, though latterly 
Indians have been admitted mto its ranks m mcreasmg 
numbers Men of mtellectual calibre and equipment of 
a high order are supposed to be taken mto this service. 
It supphes the heads of the various branches of admims- 
tration and may be said to embody the directive energy 
of the governmental machine. The scales of salary, 
allowances and promotions, and other conditions of 
service are extiemely attractive 

Piovinctal and Subordinate Next m importance 
stands the provmcial service Some of the responsible 
posts m the admmistration are allowed to be held by 
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men selected from this grade They enjoy a certain 
amount of imtiative and latitude, though they have to 
take their general orders from superiors m the imperial 
service Their qualifications and emoluments are lower 
than those of the latter. At the bottom of the bureau- 
cratic ladder stands the subordinate service It consists 
of persons who have only to carry out the orders of their 
superiors and whose functions are purely mechanical. 
The scale of salary, etc is low and the qualifications 
required are very ordmary. The personnel of both these 
lower grades of service is chiefly Indian 

The Strong Position of the ICS The ICS has 
always been regarded as the semor of all the Indian 
Services and as one upon which the responsibility for 
good government ultimately rests Posts of general 
superintendence and control, on the executive, judicial 
and pohtical sides of the admimstration, are filled 
by I.C S. officers. In fact, many such important posts 
have been reserved for members of this service. As the 
Montford Report said, the Indian Civil Service is much 
more of a Government corporation than purely a civil 
service in the Enghsh sense. It is entitled not only to 
admmister but also to advise. Its officers are habituated 
to the exercise of authority. In emergencies, they have 
to depend upon their own judgement. In fact, they 
are saddled with the heavy responsibihty of preservmg 
and managing their Sovereign’s domains in a distant 
land. As the men on the spot who have to shoulder that 
burden directly, a good deal of discretion and authority 
are left to them. 

2. The Services under Self-government 

Political Awakening of India After the political 
awakenmg of India and the growth of seH-consciousness 
among its people, it was asserted as a self-evident pro- 
position that all the Indian Services, high and low, ought 
to be mamied and controlled by Indians, as they are all 
paid out of the Indian revenues. No proof was necessary 
for the axiomatic truth that those who are supposed 
to serve a country must be entirely imder the command, 
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guidance and authority of its people.’ The ICS did not 
conform to this simple and natural position Critics 
often said that its designation was a complete misnomer, 
because it was neithei Indian nor civil nor service It 
v/as, m fact, a powerful hieraichy in which were con- 
centrated the agents of the British masters of India. 
The same was true of the other superior or imperial 
services , 

Introduction of Democracy With the announcement 
of Parhament’s decision to grant the right of self-gov- 
ernment to the Indian people, the controversy about the 
status of the services became more acute and began to 
wear an altogether different aspect The matter was 
discussed at length in the Montford Report and later 
on m the Report of the Jomt Parhamentary Committee 
on which the Act of 1935 was based. The transition 
from a purely bureaucratic to a partly demociatic stage 
m India’s pohtical development was bound to produce 
its ovm results They followed as a natural corollary 
of certam fundamental assumptions 

The Civil Servant as a Specialist. The cml services 
m a system of responsible government cannot claim to ' 
be the ultimate seat of all governmental authority. 
They have to bow to the ivishes of the legislature and 
carry out its mandates with scrupulous loyalty The 
enunciation of ideals and the shapmg of policy are left 
entirely to Ministers who are the recognized leaders 
of pubhc opmion The bureaucracy has to act m the 
capacity of skilled consultants, techmcal advisers, or 
inspectmg and reporting officers Their opmions, 
based as they are on long experience, are entitled to 
great respect But civil servants are not m a position 
to say the final word 

Anxiety Felt by the Services The new pohcy m- 
troduced by the Act of 1919 and taken a httle further 
by the Act of 1935 created a feehng of profoimd distrust 
and anxiety m the minds of Indian Civil Servants It 
was, of course, never suggested that they should be dis- 
chaiged from emplo 5 mient or that their interests should 
^be adversely affected m any way. On the contrary, the 
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indispensable and precious nature of the services they 
render was frequently emphasized. These officers, how- 
ever, realized that their former bureaucratic indepen- 
dence and supremacy were doomed under the new order. 
They would have to be answerable for their actions to 
the Indian legislatures m proportion to the grant of 
political power to the Indian people, and this prospect 
of subordmation was extremely unwelcome to many. 
Many even became apprehensive as to the stabihty of 
their position 

Transfer of Power to be Limited. However, it must 
be remembered that Parliament does not propose to 
confer upon India the full status of a Dommion at once. 
The process is to be gradual, and the advance is to be 
made m instalments The transfer of political power to 
the hands of Indians contemplated by the Act of 1935 
is only partial It is necessarily accompamed by nume- 
rous limitations and restramts A fully seH-govermng 
India cannot at the same time be governed by an agency 
of foreign masters. But Parliament is not prepared to 
abandon all its authority m respect of that portion of 
the Indian admmistrative structure on which the main- 
tenance of its own active control depends. 

The Underlying Principle of the Arrangement. The 
basic philosophy of the whole arrangement is thus em- 
bodied m a combmation of two inherently incompatible 
principles of government. The absolute rule of an irres- 
ponsible bureaucracy is to be discontinued, at least m 
what are mtended to be autonomous provmces. Yet 
some of the most vital services of the state are to be kept 
beyond the jurisdiction of popular Mimsters and legis- 
latures This must lead to the formation of that mcon- 
gruous product which is known as responsibility with 
reservations or self-government with safeguards The 
essential contradiction of such a hybrid concept is too 
pronounced to be ignored by a student of pohtical science. 
It threatens to caricature democracy 

Privileges of the Services Appointed by the Secre- 
tary OF State A part of the Act of 1935 — ^Part X — 
contaimng no less than 46 sections is devoted to elaborat- 
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iiig the privileges that are guaranteed to the services' 
under the new constitution The Secretary of State 
3 etains the power of making appointments to the ICS, 
I.MS. (Civil) and the Indian Police Service. He can 
also make appointments to any other service if he thinks 
it necessaiy to do so Rules prescnbmg the scales of pay, 
leave, pensions, medical attendance, etc have to he made 
by him The promotion of persons so appointed, or any 
order suspending them from office, or punishing or for- 
mally censuring them, or adversely affectmg their emo- 
luments m respect of pension, is to be made by the 
Governor-Geheral or the Governor in his individual 
]udgement A person who feels aggrieved by an order 
affeetmg his conditions of service may also complain 
to those authorities and seek redress The appeal may 
be taken further to the Secietary of State "Ihe salary 
and allowances of persons serving in this grade are non- 
vOtable and are charged on the leyenties of the Federa- 
tion or the provmce as the case may be 
The LfcE Concessions The liberal concessions granted 
to the European membeis of the superior services in 
puisuance of the recommendations of the Lee Commis- 
sion are to be continued. Ihey include substantial over- 
seas allowances to officials of non-Asiatic domicile, four 
return passages to officers and them wives and a smgle 
passage for ekch child, from India to England, during 
the period of service, medical attendance by European 
doctors, mcreased pensions to those who have occupied 
important posts such as an Executive Councilloiship 
or a Governorship, and so on 

Other Civil Services Appointments to the other civil 
services are made by the authorities in India and their 
conditions of service are also prescribed by them In 
the case of the Federation, it is the Governor-General 
or such person as he may direct ; m the case of the pro- 
vmce, it IS the Governor or such person as he may direct 
No servant can be dismissed from office by an authority 
subordinate to that by which he was appomted The 
existing lights of persons who were already in service 
before the commencement of the Act of 1935 are not to 
24 
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be adversely affected except by a competent authority 
They will also have the right of^ appeal against orders 
which punish or censure them Subject to all these 
restrictions, the appropriate legislatures m India will 
have power to regulate, by Acts, conditions of the civil 
services within their spheres 

Control over the defence services vests entirely in 
His Majesty-in-Council and the Secretary of State. 

Nominations to the ICS The Lee Commission had 
recommended that Indianization should proceed in such 
a way that by 1939 the Indian Civil Service should be 
composed of fifty per cent Indians and fifty per cent 
Europeans The fact that ICS. exammations began to 
be held in India from 1921 did not mean that Indians 
were precluded from competmg at the examination held 
in London In fact, a fairly large number of Indians 
entered the service by the London door Recently it 
began to appear that the number of European recruits 
tended to fall below the fifty-fifty ratio, and it was there- 
fore decided that the Secretary of State should appoint 
to the ICS a certam number of graduates of British 
Umversities by nommation instead of hy competitive exa- 
mination Fuither, even though the right of Indian 
students to appear at the London test was not taken 
away, it was severely curtailed by a new rule that all 
candidates who desired to appear at that test must have 
previously secured an Honours degree of a British Um- 
versity Indian opmion is opposed to these changes. 

Public Service Commissions The Act provides that 
there shall be a Public Service Commission for the 
Federation and a similar commission for each province 
Two or more provinces may agree to have a common 
body, as has been done by Bombay and Sind The 
chairmen and members of these commissions are to be 
appomted by the Governor-General or the Governor as 
the case may be, in his discretion, and he has also to 
determine the number of members, their tenure of office 
and conditions of service At least one-half of the mem- 
bers of a commission must be persons who have held 
ofiice for at least ten years under the Crovna m India. 

A ’ 
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The expenses of the commissions mcludmg salaries, allow- 
ances and pensions to their staff will be non-votable by 

the legislatuies ^ « 

Duties It ^vlll be the duty of the Pubhc Service 
Commissions to hold examinations for appomtments 
to the civil services They are to be consulted, subject 
to certain exceptions, on matters relatmg to the methods^ 
of recruitment, on the prmciples in making promotions 
and transfeis from one service to another, on all disci- 
plinary matteis affecting a servant, and so on How- 
ever, it is not necessary to consult the commissions 
about the manner m which appomtments and posts are 
to be allocated as between the various commumties 
The Possibility of their Success The object of 
creating a body like the Public Seivice Commission is to 
ensure proper recruitment for the country’s executive 
and the efficiency of its workmg Public administratiou 
cannot be allowed to be demoralized by unscrupulous 
political mterference A reasonable amount of mde- 
pendence has to be guaianteed to officers m the perform- 
ance of then legitimate duties However, in the peculiar 
conditions of India, the Public Service Commissions may 
not be able to achieve these results Their constitution 
IS faulty There are numerous statutory encroachments 
on what ought to be their exclusive jurisdiction The 
general nature of their workmg may turn out to be highly 
bureauciatic and their outlook may not harmonize with 
the gener^ trend of public opimon m the country 
Mimsters may find them to be handicaps which thwart 
rather than assets which strengthen the progressive work- 
mg of the state machine Even an mdependent commis- 
sion of tbjs t 5 ^e must imbibe the general atmosphere 
which pervades a nation If they live in a democracy 
but are also impel vious to its ideology and beyond its 
contiol, the existence and functionmg of such bodies 
may not prove to be an unmixed blessing 

3. Criticism 

Exclusion of Indians Indian public opinion has 
approached the question of the Services with pecuhar" 
24 
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caution To the Indian, oflSlcers of the bureaucracy hke 
Collectors and Commissioners are the embodiments of 
the sovereignty of the raj TiU recently, aU the superior 
grades of the governmg bureaucracy were almost entirely 
manned by Europeans who were foreigners to the land. 
The dehberate exclusion of Indians, m spite of Acts of 
Pailiament and the Queen’s Proclamation of 1858, was 
felt liy them as derogatory to their self-respect and 
patriotic sentiment It was to them a constant and 
standmg reminder of the degree of degradation to which 
they had been reduced by circumstances 

Extravagant Scales of Pay The ostracism that was 
imposed upon the citizens of the country was m itself 
sufficiently humihating , the injury was aggravated by 
the extravagant scale on which remuneration was paid 
to the foreign servants from the revenue of a poor 
country The Governor-General of India stood and 
still stands unique and unequalled m the hierarchy of 
officials of the whole world in point of his salary and 
sumptuary allowances Even the President of the 
wealthiest democracy m the world, the Umted States 
of America, and the Prime Mimster of the mightiest 
empire in history, the British empire, are paid less than 
he Members of the Indian Civil Service also still 
stand umque m comparison with their brethren m 
other countries. The monetary dram that results 
from this top-heavy agency is immense With the 
retiring of officials from the country at the end of 
a long period of service, the whole volume of adminis- 
trative experience acquired by them also leaves the 
shores of the country. 

No Scope for Indian Administrative Talent But 
the evil IS not only financial It is moral As G. K 
Gokhale, the emment Indian politician, pomted out, 
under the atmosphere of foreign domination, a kind of 
I dwarfing or stunting of the Indian race has been going 
on The upward impulse, the healthy ambition to rise 
to the loftiest heights, which is cherished in an atmos- 
phere of democratic freedom, is being dried up by con- 
tinued existence m an environment of abject inferiority. 
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The administrative and military talents which have been 
the glory of the country’s history in the past are hcmnd 
to deteriorate and finally disappear owing to sheer 
disuse - This is inevitable in the absence of proper 
opportunities for their complete or even partial exercise 

The admiiation showered upon the marvellous effi- 
ciency and machme-like systematic working of a 
bureaucratic government might be lehshed by the con- 
queroi’s instmct of seh-preservation and seh-exaltation 
It might even find an echo in those amongst the con- 
queied community who can be abstract and objective 
appreciatois of oiganized efficiency Yet achievement 
in this direction is not the only criterion of the success 
of a hierarchy of officials 

Lord Mobley’s Opinion Lord Morley was led to 
imagine that ‘ oui admimstration would be a great deal 
more popular if it were a trifle less efficient and a trifle 
moie elastic Our danger is the creation of a pure 
buieauciacy, competent, honourable, faithful, mdustnous 
but rather mechanical, rather lifeless, perhaps rather 
soulless ’ No admmistiation can be progressive or bene- 
ficent which ciushes the self-rehance of a people and gives 
no latitude for the realization of their natural aspirations 

Fifty years ago, a responsible statesman hke Lord 
Sahsbury could ask ‘Is there any man who would 
have the hardihood to tell me that it is within the range 
of possibility that a man m India should be appointed 
Lieutenant-Governor or Chief Commissioner or Com- 
mander-in-Chief or Viceroy without any regard what- 
ever to his race It is well to avoid political hypocrisy. 
There never was a country and there never will 
be one m which the government of foreigners is reaUy 
popular It will be the beginning of the end of our 
Empire when we forget this elementary fact and entrust 
greater executive powers m the hands of natives Our 
Governors of provinces, our magistrates of Districts and 
their principal subordinates -'ought to be Englishmen 
under all circumstances ’ However, sentiments hke 
th^e are out of tune with present-day imperial notions, 
and may be taken to have been automatically discarded 
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in the promise of the grant of self-government of a res- 
ponsible type. In fact, in civil admmistration Indians 
are now holdmg important posts, and a few have even 
been allowed to act as Governors for short periods 
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EDUCATION 

Eaely History In the earher days of the Company’s 
rule no serious attention could be paid to the education 
of the subjects on account of the uncertain and 
restless times Their efforts were confined to the esta- 
bhshment of a Mohammedan or Sanskrit college of the 
old type Warren Hastmgs and Lord ComwaUis took 
steps m this direction In 1782 Hastmgs founded the 
first college in Bengal to encourage the study of Arabic 
and Persian A similar college was estabhshed in Bena- 
res in 1791 for the cultivation of Hindu laws, hterature, 
and rehgion 

New influences were, however, soon at work A 
knowledge of English became a means of livelihood for 
Indians under the rule of the English-speaking people, 
A demand arose for facihties in English mstruction in 
Presidency towns A struggle was going on between the 
old and the new schools The Orientalists wished to 
mamtain the study of oriental classics m accordance 
with methods indigenous to the country The Anglicists 
urged that all instruction should be given through the 
medium of the Enghsh language and should be m accord- 
ance with modern ideas 

Macaulay’s Minute Lord Macaulay was the famous 
supporter of the Anghcist school He recorded his opi- 
mon m a separate Minute which vigorously expressed 
his contempt for oriental leammg His influence was 
irresistible Lord Wilham Bentmck decided that the 
promo-tion of European lore must be a main object 
of British rule A Resolution of the Governor-General 
m 1834 plainly declared for English as against oriental 
education Lord Auckland’s Mmute in 1839 finally 
closed the controversy Since that time, the spread of 
western knowledge came to be regarded as one of the 
duties of the state and the English language was adopted 
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as the medium of mstruction m high schools, colleges 
and universities. 

Dispatch of 1854. In 1854 the education of the whole 
people of India was accepted as a duty of the state 
The Board of Directors issued their famous dispatch 
which IS described as the * Charter of Education m India 
A number of changes were proposed ‘ (i) The consti- 
tution of a separate department for the admimstration 
of education , (ii) the institution of umversities m the 
Presidency towns , (in) the establishment of mstitutions 
for traimng all classes of people ; (iv) the maintenance of 
the existing Government Colleges and High Schools and 
a further increase of their number ; (v) the establish- 
ment of new Middle Schools , (vi) mcreased attention to 
schools for elementary education , and (vii) the intro- 
duction of a system of grants-in-aid ’ The mother tongue 
was to be the medium of instruction m lower branches 
and English m the higher There was to be complete 
leligious toleration Female education was to be cor- 
dially supported and encouraged by the Govermnent. 
Sir Charles Wood was mainly responsible for sendmg 
this dispatch 

Dispatch of 1859 Another dispatch was published 
m 1859 It confirmed the prmciples of the earlier dis- 
patch, but pomted out that elementary education was not 
being properly promoted The system of grants-in-aid 
was not thought desirable or expedient with reference to 
primary education, and it was recommended that the 
Government should provide for such education more 
directly through the instrumentality of its officers. A 
special cess upon land for primary education was also 
1 ecommended for the consideration of the Government 

Universities Universities were established m Bom- 
bay, Madras and Calcutta in 1857, in the Punjab in 
1882 and m Allahabad m 1887 They were all merely 
examinmg bodies The growth of schools and colleges 
proceeded rapidly, and by 1882 there were more than 
two and a quarter million pupils under instruction in 
pubhc bodies. The Commission of 1882 again made 
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useful recommendations and advised mcreased reliance 
upon private effort According to the principles of 
local self-government, mumcipalities and Local Boaids 
were given considerable hberty in the management of 
primary schools In 1898, a review of the situation was 
made and a searchmg mquiry followed A conference 
of educatiomsts was convened in Simla in 1901 A 
Commission to investigate and report on the workmg 
of umversities was appointed in 1902 The Indian Uni- 
veisities Act was passed m 1904 by Lord Curzon’s gov- 
ernment to give effect to the recommendations of the 
Commission 

The Act of 1904 The Act specifically recogmzed the 
widei functions of the umversities mcludmg instruction 
of students and appomtment of professors and lecturers 
and equipment of laboi atones and museums for that 
purpose Territorial limits were assigned to each um- 
versity Conditions for fbe afiihation of colleges were 
prescribed A systematic mspection of colleges by the 
university was established The term of a Senator’s 
office was prescribed to be five years, instead of for life 
as before The number of Senators and Syndics was 
limited, and a majority of nominated members was 
created New regulations for the five umversities were 
promulgated m 1905-6 They were all affihating umver- 
sities and any number of colleges could be affiliated to 
them They soon ceased to be hvmg organisms, smce 
their constituent parts — ^the different colleges scattered 
over the provmce — contiibuted nothing to the common 
hfe of the umversity 

A Resolution of the Government of India m 1913 
recognized the necessity of restrictmg the area over 
which affihatmg umveisities had control The institu- 
tion of teachmg and residential umversities was recom- 
mended The strength of communal feeling and the 
growth of local and provmcial patriotism helped m the 
development of the new pohcy Patna, Lucknow, Ran- 
goon, Dacca and Delhi became university centres So 
did Benares and Ahgarh These are not only exammmg 
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but teaching bodies and their territorial jurisdiction is 

strictly limited 

The Calcutta University Commission The Calcutta 
Umveisity Commission, presided over by Sir Michael 
Sadler, made their voluminous report in 1919 They 
recommended a complete reorganization of the system of 
higher education in Bengal The mstitution of new types 
of bodies known as Intermediate Colleges was suggested. 
To them was to be transferred secondary and interme- 
diate education. Most of the recommendations of the 
Commission were, however, left unheeded when, after 
the Montford Reforms, the Calcutta Umversity was 
transferred to the Government of Bengal, and action was 
taken by the latter to modify the affairs of the university 
in 1921 

After the Montford Reforms After the Montford 
Reforms, education became a Transferred subject, ad- 
mimstered by Ministers responsible to the legislature 
Great hopes were entertained about the acceleration of 
the progress of education upder the new conditions. 
They were not fulfilled for various reasons, chiefly owing 
to lack of funds Endeavours were made to combat ilh- 
teracy by providing for free and compulsory education 
in primary schools The Bombay Legislative Council 
took the lead in this matter by passing the Compulsory 
Education Act, and other provinces passed similar mea- 
sures The general control of the umversity system 
was placed withm the province of the local Governments. 
Many of them passed legislation to modify the consti- 
tution of the older institutions or to create new ones 
altogether The Allahabad Umversity was reorgan- 
ized The Madras Umversity was also remodelled New 
umversities were estabhshed at Nagpur and Agra and 
agitation for another m Rajputana is being caiTied on. 
There are now 15 umversities m British India, and 3 
in Indian States 

Bombay University Reform The Bombay Govern- 
ment was not left entirely unaffected. A special com- 
mittee was appointed to suggest measures of reform. 
Its Report made various recommendations about the 
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grouping together of colleges in the city of Bombay so 
as to develop a university area It recommended an 
alteration of the constitution of the Umversity m order 
to make it more democratic and elective. Separate 
umversities for Poona in the first instance and for 
Gujarat, Karnatak and Sind m course of time were also 
recommended The question of the determmation of the 
medium of instruction was left to the umversities them- 
selves Action upon the report was then taken by the 
legislature ^ 

Its Present Constitution The Bombay Umversity 
Act passed in 1928 considerably altered the Constitution 
of the University. The Senate, which tiU then contamed 
an overwhelmmgly large nominated majority, has now 
been given a predommantly elective character. In addi- 
tion to the Chancellor, the Vice-Chancellor, the Registrar 
and some Government officials who are ex oficio mem- 
bers, the Senate consists of members elected by different 
constituencies Prmcipals of colleges and university 
professors elect thirteen members , college professors 
(including prmcipals) elect twenty , headmasters of 
schools elect five Pubhc associations or bodies m British 
India hke mumcipahties, the Indian Merchants’ Chamber, 
the Mdlowners’ Association, District Local Boards, etc,, 
send another fifteen Registered graduates of the 
University elect twenty-five Faculties constituted by 
the Senate elect ten Lastly, the Bombay Legislative 
Assembly sends five representatives, one of whom is the 
member for the Umversity As Sind is no longer a 
part of Bombay, its legislature is at present without a 
representative on the Senate The total number of 
elected members thus reaches ninety-three The num- 
ber of those nommated by the Chancellor is hmited to 
forty 

The executive government of the Umversity is vested 
as before in the Syndicate, which now consists of the 
Vice-Chancellor, the Rector if any, the Director of 
Pubhc Instruction, seven persons elected by the Acade- 

Jayakar Committee’s Report published in 1943 made 
detailed recommendations about a university for Poona 
25 
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mic" Council from itself and nme persons elected by the 
Senate from those of its members who are not prmci- 
pals, professors or headmasters. The term of the Syndi- 
cate IS three years and of the Senate five years, 

A new body called the Academic Council has been 
created to regulate purely educational matters like 
teaching and exammations, courses of study, scholar- 
ships and prizes, etc. It consists of the Vice-ChanceUor, 
Deans of Faculties, representatives of umversity pro- 
fessors, headmasters and Boards of Studies, m addition 
to five representatives of the Senate. 

After Provincial Autonomy. After the advent of 
provincial autonomy, educational activity received a 
great impetus m all the provinces. Many committees 
were appomted to consider various problems, and some 
action IS being taken on their reports. The provision of 
adequate arrangements for physical instruction, estab- 
lishment of secondary education boards, a complete 
overhaulmg of courses of studies and textbooks, re- 
organization of the grant-in-aid scheme, introduction of 
free and compulsory primary education, plannmg a 
vigorous mass drive against ilhteracy, closmg of Gov- 
ernment high schools and colleges when their work can 
be easily taken over by private institutions, encourag- 
ing and actively helping schemes of adult education, 
making the mother-tongue the medium of instruction, 
are matters which are seriously engagmg the attention of 
Ministers. The Wardha scheme has suggested radical 
alterations in the ideals and methods of education, and 
■experiments based on those suggestions are being carried 
out m many provinces. 
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the cripps mission 

After the outbreak of the present world war, political 
opinion m India was considerably agitated. The Alhes 
had declared that they were fighting for freedom and 
democracy and yet, paradoxically enough, India, which 
was declared belligerent by the Viceroy and which was 
called upon to fight on the side of the Alhes, did not 
enjoy the rights of full self-government and freedom 
Nor were the war aims of the Alhes with reference to 
subject peoples satisfactorily clarified even when Britam 
was requested to clarify them. The Indian National 
Congress therefore decided not to participate any further 
in the work of the provmcial governments and the Con- 
gress Mimstries resigned by the end of 1939. Thereafter 
followed a kmd of pohtical stalemate Efforts were 
made to end this undesirable state and following the 
precedent of Mr Montagu’s visit, the British Cabmet 
decided to send to India one of its own members with 
definite proposals for the constitutional development of 
India. Accordmgly, Sir Stafford Cripps flew to India 
m March 1942 and discussed the proposals that he had 
brought from the British Cabmet with leaders of Indian 
public opmion. 

That part of the proposals pertaimng to immediate 
changes m the composition and powers of the Indian 
Government, durmg the currency of the war, was con- 
sidered to be madequate and unsatisfactory by Indian 
leaders Their criticism was that the proposals did not 
visuahze the immediate establishment of a responsible 
national government at the Centre with a real power 
to organize the country’s defence. The Cripps offer was 
finally rejected for different reasons by all Indian poh- 
tical parties, mcludmg the Indian National Congress and 
the Moslem League. 

The followmg is the text of the Cripps proposals : 
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Draft Declaration 

‘ His Majesty’s Government, havmg considered the 
anxieties expressed in this country and in India as to 
the fulfilment of the promises made in regard to the 
future of India, have decided to lay down in precise and 
clear terms the steps which they propose shall be taken 
for the earhest possible realization of self-government m 
India The object is the creation of a new Indian Union 
which shall constitute a Dominion, associated with the 
Umted Kingdom and the other Dominions by a common 
allegiance to the Crown, but equal to them m every res- 
pect, in no way subordmate in any aspect of its domestic 
or external affairs. 

His Majesty’s Government therefore make the follow- 
ing declaration • ' 

I Immediately upon the cessation of hostihties, steps 
shall be taken to set up in India, in the manner described 
hereafter, an elected body charged with the task of 
frammg a new Constitution for India 

II Provision shall be made, as set out below, for 
the participation of the Indian States in the constitution- 
making body 

III. His Majesty’s Government undertake to accept 
and implement forthwith the Constitution so framed 
subject only to : 

(i) the right of any Province of British India that 
IS not prepared to accept the new Constitution to retain 
its present constitutional position, provision being made 
for its subsequent accession if it so decides 

-With such non-acceding Provinces, should they so 
desire, His Majesty’s Government wiU be prepared to 
agree upon a new Constitution, givmg them the same 
full status as the Indian Umon, and arrived at by a pro- 
cedure analogous to that here laid down, 

(ii) the sigmng of a Treaty which shall be negotiated 
between His Majesty’s Government and the constitution- 
making body This Treaty will cover all necessary mat- 
ters arismg out of the complete transfer of responsibihty 
from British to Indian hands ; it will make provision, m 
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accordance with the undertakings given by His Majesty’s 
Government, for the protection of racial and rehgious 
minorities ; but will not impose any restriction on the 
power of the Indian Umon to decide in the future its 
relationship to the other Member States of the British 
Commonwealth 

Whether or not an Indian State elects to adhere to 
the Constitution, it will be necessary to negotiate a revi- 
sion of its Treaty arrangements, so far as this may be 
required m the new situation 

IV. Hie constitution-making body shall be composed 
as follows, unless the leaders of Indian opimon m the 
prmcipal commumties agree upon some other form before 
the end of hostilities 

Immediately upon th^ result being known of the 
provmcial elections which will be necessary at the end 
of hostilities, the entire membership of the Lower 
Houses of the Provmcial Legislatures shall, as a single 
electoral college, proceed to the election of the con- 
stitution-makmg body by the system of proportional 
representation This new body shall be in number 
about one-tenth of the number of the electorate college 
Indian States shall be invited to appoint representa- 
tives m the same proportion to their total population 
as m the case of the representatives of British India 
as a whole, and with the same powers as the British 
Indian members 

V Durmg the critical period which now faces India 
and until the new Constitution can be framed His 
Majesty’s Government must inevitably bear the responsi- 
bihty for and retain control and direction of the defence 
of India as part of their world war effort, but the task 
of organizmg to the fuU the mihtary, moral and material 
resources of India must be the responsibihty of the Gov- 
ernment of India with the co-operation of the peoples 
of India. His Majesty’s Government desme and invite the 
immediate and effective participation of the leaders of 
the principal sections of the Indian people in the coun- 
sels of their country, of the Commonwealth and of the 
Umted Nations Thus they will be enabled to give their 
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active and constructive help in the discharge of a task 
which IS vital and essential for the future freedom of 
India ’ 

After these proposals were rejected, in accordance 
with the policy pursued by the Viceroy with the 
approval of His Majesty’s Government of Indianizmg 
his Executive Council, that Council was expanded for 
a second time in July 1942, the first expansion having 
taken place m October 1941, The membership was 
enlarged from 12 to 15 Of these, 11 are non-official 
Indians, 1 non-official European and 3 European officials 
including the Commander-m-Chief whose portfoho is 
now designated as War Portfolio. A new portfolio has 
been created for Defence which mcludes all questions 
concermng defence mvolving co-ordination of policy and 
action between the civil departments and the work of 
the War Member, war legislation, demobilization, man 
power. National Defence Council, cantonment local 
self-government, land acqmsition, prisoners of war, 
etc. The old portfoho of Commumcations has been split 
up into the portfohos of War Transport, and Posts and 
Air (civil aviation). The former includes the Railway 
Board, ports, railway priorities, petrol rationing and the 
development of producer-gas ; the latter mcludes posts 
and telegraphs, civil aviation, motor vehicles legislation 
and the Central Road Fund. More recently, tq deal with 
the problem of post-war reconstruction a new portfoho 
has been created ; the Member for Development and 
Plannmg will take up office m August 1944 

Indian representatives have also been nommated on 
the War Cabmet and on the Pacific War Council in 
London. 
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mittees, 333, executive offi- 
cials, 333-4; functions, 334- 
5, sources of mcome, 335-6 

Panchayats, village 331 
Paramountcy, 151-2 
Parliament and India, control 
over the East India Com- 
pany, 44, control over the 
Secretary of State, 44-5, re- 
laxation of control, 45-7, 
establishment of conven- 
tions, 47-9, Fiscal Auto- 
nomy Convention, 49-51, 
defects of the methed of 
conventions, 51-3, after the 
Federation, 53-4, clarifica- 
tion by the Joint Parlia- 
mentary Committee, 54-5, 
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criticism, 55-6, Mr Cham- 
berlam’s statement, 57-8 
Parliamentary Secretary, 
assistant to a Mmister, 274, 
advantages of the ofiSce, 274, 
appomtment, 274-5, salary 
and number, 275 
Permanent Settlement, 356, 
359-61, Floud Commission, 
361, 

Portfolio System, mtroduction 
in the Viceroy’s Council, 
81, present portfolios m the 
Viceroy’s Council, 78-9 , 
portfolios m the federal 
ministry, 162, portfohos m 
Bombay, 273; meaning of 
the system, 276-7; differ- 
ences between colleagues, 
277 

Prant officers, 326 
President of the Legislature, 
see Legislature 
Prime Mmister, rise of the 
ofiice, 278, provision in the 
Instrument of Instructions, 
278-9, no analogy between 
England and India, 279, 
Indian governors are active 
rulers, 280 ; necessity of 
giving him a free hand, 281, 
power of dismissmg Minis- 
ters, 271-2 
Pnvy Council, 346 
Provmces 

Formation* absence of any 
plan, 198-9, three types, 
199-200; demand for re- 
arrangement, 200-2 
Status and powers till 1935* 
centralization, 202-3; de- 
centralization, 203, after the 
Montford Reforms, 204-5 
Dyarchical government 206- 
13, see Dyarchy 
In the Federal Constitution 
new status, 214-15, Gov- 
ernors’ Provmces, 215, Ex- 
cluded and Partially Ex- 
cluded areas, 216-17, Chief 


Commissioners’ Provmces, 
217, creation of new pro- 
vmces, 218; area and popu- 
lation, 219 

Provmcial Autonomy 
Law-makmg powers of a 
provmce jurisdiction, 220, 
emergency, 220-1, laws for 
two or more provmces, 221, 
residual powers, 221, pre- 
vious sanction of the Gov- 
ernor - General, 222 , no 
discrimmatory laws, 222-3, 
power of Parhament re- 
tamed, 223 

Executive powers of a pro- 
vmce provmcial sphere, 
223-4, restrictions, 224, ad- 
mmistration of federal sub- 
jects, 224, reject for fede- 
ral laws, 224, power of the 
federation over the pro- 
vmces, 224-5, purchases of 
land and broadcastmg, 225, 
disputes about water, 225-6, 
Inter - Provmcial Coimcil, 

226, G o V e r n o r- General’s 
power to issue Orders, 226; 
Proclamation of Emergency, 

227, amendment made m 
1939, 227 

Fmancial powers of a pro- 
vmce " revenue from the 
Provmcial List, 228-9; U P 
Employment Tax BiU, 230, 
amenchnent made m 1939, 
230; additional sources, 230- 
1; mcome-tax, 231-2; sub- 
ventions from the Federation^ 
233; Auditor-General, 234 
Congress demands assur- 
ance, 313-14, Viceroy’s state- 
ment, 314-15, three years’ 
experience, 317-18, views of 
the Governor of Bombay, 
318-19 

Provmcial Fmance, see Pro- 
vmcial Autonomy 

Provmcial Legislative List; 
see Legislative Lasts 
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Public Service Commission, 

370-1 

Racial Distmction Committee, 

348-9 

Railways, Indian, importance, 

191-2, progress, 192-3, Ac- 
worth Committee recom- 
mendations, 193, Indian cri- 
ticism, 193-4, Railway Board, 

194, see Federal Railway 
Authority 

Reading of a Bill, 112-13 

Roimd Table Conference, 

12-13 

Secretary of State for India, 
creation of the office, 16, 
must be m Parliament and 
the Cabmet, 16-175 qualifi- 
cations, 17, appomtment, 17- 
18, responsibility to the Cabi- 
net, 18-19, responsibility to 
Parliament, 19, tenure, 19, 

Under - Secretaries, 19-21, 

India office 21, salary and 
expenses, 21-4; powers and 
functions, 24-6, relations 
with Ad/isers, 26, relations 
with the Governor- General, 

27-9 

Secretary to Government, 
central, 82-3, provmcial, 

245, to the Governor, 264 

Separation of the Executive 
from the judiciary, Collec- 
tor-magistrate, 349, argu- 
ments agamst the combma- 
tion 350-1, arguments m 
favour, 351, criticism, 351-2 

Services 

Early history, staff of the 
El Co , 3M, nommation, 

364-5, exanunation, 365, In- 
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dians and the I C S., 365; 
three grades, imperial, 365, 
provmcial and subordmate, 
365-6, strong position of 
the ICS, 366 
Under self-government m- 
troduction of democracy, 
367, anxiety felt by the 
Services, 367-8, privileges of 
the superior services, 369-70, 
nommations to the ICS, 
370, Public Service Com- 
missions, 370-1 
Criticism, exclusion of In- 
dians, 371-2, extravagant 
scales of pay, 372, Gokhale’s 
opmion, 372-3, Motley’s opi- 
mon, 373-4 
Settlement, zemmdari, 355-6, 
ryotwan, 356, permanent 
and temporary, 356 
Simon Commission, 11-12 
Speaker of the Assembly, see 
Legislature 

Special Responsibihties* of the 
Governor-General, 157, of 
the Governor, 254-55 
States, Indian, origm, 132-3, 
constitutional position, 133; 
change m the character of 
the Government of India, 

133, demand safeguards, 

134, anomalous situation, 135 

Under - Secretary of State, 
Parliamentary, 20, perma- 
nent, 20 

Umversities, see Education 

Village officials, 326 
Village Panchayats, 331 
Village Sanitary Committees, 
330 





